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NO CHILD LEFT BEHIND ACT 


WEDNESDAY, JUNE 16, 2004 


U.S. Senate, 

Committee on Indian Affairs, 

Washington, DC. 

The committee met, pursuant to other business, at 10:40 a.m. in 
room 485, Senate Russell Building, Hon. Ben Nighthorse Campbell 
(chairman of the committee) presiding. 

Present: Senators Campbell, Conrad, and Inouye. 

STATEMENT OF HON. BEN NIGHTHORSE CAMPBELL, U.S. SEN- 
ATOR FROM COLORADO, CHAIRMAN, COMMITTEE ON IN- 
DIAN AFFAIRS 

The Chairman. We are told that we may have a vote any 
minute, but we are going to go ahead and start with our oversight 
hearing on the Indian provisions of the No Child Left Behind Act 
of 2001. This is a law that I authored along with Vice Chairman 
Inouye. 

This law reaffirms the trust relationship and responsibility of the 
United States to educate Indian children. That responsibility has 
been put into action by, first, funding increases, most notably as we 
can see from the draft chart that is on my right, and people in the 
audience may review it from where you sit. If you are exiting the 
room, please also do it quietly. 

The school construction funding has increased some 400 percent 
from fiscal 1999 to 2003; that is a huge increase and a very needed 
increase for our Indian schools, too. Second, President Bush’s Exec- 
utive order on American Indian and Alaska Native Education 
signed on April 30, 2004, seek to ensure the highest quality edu- 
cation for our Indian children. With the act passed in 2001, Con- 
gress established a number of requirements, including standards 
and accountability, flexibility in funding sources, and GAO studies 
for funding and facilities. 

Today, we will hear how these requirements have been imple- 
mented in Indian Country and any recommendations for improve- 
ments. 

I will submit my formal and complete statement for the record, 
and tell you that we have gotten unfortunately a lot of mail, that 
I will discuss, lately and calls, too, concerning how this new law is 
being implemented. I will deal with that a little bit later during the 
hearing. 

Now, I would like to turn to my Vice Chairman, Senator Inouye, 
for any opening statement he has. 

( 1 ) 
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Senator Inouye. I would like to ask permission that my opening 
statement be made part of the record. 

The Chairman. Senator Inouye’s complete statement will be in- 
cluded in the record. 

Now, we will turn to our first panel. That will be Theresa Rosier, 
accompanied by Ed Parisian; and Victoria Vasques, accompanied 
by Darla Marburger. 

With that, if you would like to proceed in that order, Ms. Rosier 
first. You may abbreviate if you like. Your complete testimony will 
be included in the record. 

We are going to keep on going, and Senator Inouye and I will 
spell each other. He will go vote and then come back and chair it 
while I run and vote, so we do not have to take a break in the con- 
tinuity of this meeting. Go ahead and proceed, Ms. Rosier. 

STATEMENT OF THERESA ROSIER, COUNSELOR TO THE AS- 
SISTANT SECRETARY, INDIAN AFFAIRS, DEPARTMENT OF 

THE INTERIOR, ACCOMPANIED BY EDWARD PARISIAN, DI- 
RECTOR, OFFICE OF INDIAN EDUCATION PROGRAMS 

Ms. Rosier. Good morning, Mr. Chairman and Mr. Vice Chair- 
man. My name is Theresa Rosier and I am Counselor to the Assist- 
ant Secretary for Indian Affairs. I am happy to be here today to 
speak on behalf of the Department of the Interior on our implemen- 
tation of the No Child Left Behind Act in the Bureau of Indian Af- 
fairs [BIA] funded school system. 

I am accompanied today by Edward Parisian, our director of the 
Office of Indian Education Programs. 

President Bush and Secretary Norton are committed to ensuring 
that the almost 48,000 students who attend the Bureau-funded 
school system receive a quality education and the opportunity to 
achieve. In fact, the President recently signed an Executive order 
on American Indian and Alaska Native education with the purpose 
of assisting those students in achieving the academic and challeng- 
ing standards set forth in the No Child Left Behind Act. The De- 
partment is committed to working with the Department of Edu- 
cation on implementing this important Executive order. 

Assistant Secretary Dave Anderson, who unfortunately could not 
be here today, has also made Indian education a top priority. To 
assist in implementing the No Child Left Behind Act, Mr. Ander- 
son has asked the Office of Indian Education Programs to explore 
two innovative concepts that he hopes to implement in the Bureau- 
funded school system. 

Eirst, Mr. Anderson would like to create a Success 101 curricu- 
lum in the classroom. This curriculum would encourage student 
achievement, student leadership, business investment, home own- 
ership and personal responsibility. Second, he has asked his staff 
to develop a pilot program to look at transforming the mission of 
one of our Bureau-funded schools into a leadership academy. We 
are currently analyzing how best to implement these two programs 
with our existing authority and with our existing funding. This 
summer, OIEP will consult with tribal leaders, educators and com- 
munity members on these two concepts. 

As Senator Campbell discussed, a prerequisite to providing a 
high-quality education is based in structurally sound schools. With 
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this in mind, the President has requested and secured historic lev- 
els of funding for Indian school construction. Under his Administra- 
tion he has requested over $1.1 billion for Indian school construc- 
tion. 

The No Child Left Behind Act is the President’s commitment 
that all schools receiving Federal funds will provide students with 
a high-quality education and Bureau-funded students and parents 
can expect that our schools will carry forward this vision. Full and 
successful implementation of the No Child Left Behind Act requires 
a strong partnership between the Department of Interior, our Bu- 
reau-funded schools and the communities with which we serve. 

The No Child Left Behind Act required the Department to under- 
take formal negotiated rulemaking in several areas. We have nego- 
tiated eight of the nine area so far. In February of this year, we 
published the first six draft regulations. These regulations were de- 
veloped in 5 months with Indian tribal leaders and the Federal ne- 
gotiating team sitting at a table and negotiating very complex and 
difficult matters. These proposed regulations were developed 
through consensus-style decisionmaking, meaning that all members 
of the Federal and tribal team had to agree on the final negotiated 
product. 

The negotiated rulemaking committee reached consensus on the 
first six areas, that of defining adequate yearly progress, geo- 
graphic boundaries, the allotment formula, funding distribution, 
grants administered under the Tribally Controlled Schools Act, and 
student civil rights. The public comment for these first six draft 
regulations ends next week on June 24 . 

In February of this year, the committee reconvened and nego- 
tiated two additional areas, that of school closure and consolidation 
and the national criteria for home-living standards. Although con- 
sensus was reached on home-living standards, which are the stand- 
ards that govern our boarding schools, we did not reach consensus 
on school closure or consolidation. The reason that we did not reach 
consensus is that the Federal and tribal team had differing legal 
interpretations of section 1121(d). After a lot of thoughtful delibera- 
tion, it became obvious that we would not reach consensus on this 
issue. 

We hope to publish the two regulations on dormitory standards 
and school closure within the next few months. After that, the pub- 
lic will have a 120-day comment period. We strongly encourage all 
tribal communities who are concerned with the issue of school clo- 
sure and consolidation to provide comments during this 120-day pe- 
riod. Under the Administrative Procedures Act, we are required to 
review each and every comment. We have agreed for the first six 
rules to sit down with the tribes and review the comments to- 
gether. We expect to have the same type of meetings for school clo- 
sure and dormitory standards. 

The President’s budget also supports implementation of No Child 
Left Behind in the Bureau-funded school system. First, the Bureau- 
funded school system has received significant increases from the 
Department of Education in our flow-through funding. Second, the 
President’s 2005 budget reflects a $500, 000-increase in the Focus 
Program. The Focus Program brings targeted assistance to our low- 
est-performing schools. This program has been very successful. In 
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the schools where it has been implemented, four out of the five par- 
ticipating schools have improved their student performance. 

Finally, the Office of Indian Education Programs was awarded a 
$30.4 million 6-year grant to focus on reading first in our Kinder- 
garten through third grades. 

In conclusion, the No Child Left Behind Act rulemaking process 
provided both the Department and the tribal communities an op- 
portunity to reassess our education system. The results are a 
thoughtful work product that addresses incredibly difficult issues 
and that encourages the BIA, both at the central office and the Bu- 
reau-funded school system and individual schools to provide a 
meaningful educational opportunity to the Indian students that we 
serve. 

That is the conclusion of my testimony and I will be happy to an- 
swer any questions. 

The Chairman. Thank you. 

Why don’t you now proceed, Ms. Vasques. 

STATEMENT OF VICTORIA VASQUES, DEPUTY UNDER SEC- 
RETARY AND DIRECTOR, OFFICE OF INDIAN EDUCATION, 

DEPARTMENT OF EDUCATION, ACCOMPANIED BY DARLA 

MARBURGER, DEPUTY ASSISTANT SECRETARY FOR POLICY, 

OFFICE ELEMENTARY AND SECONDARY EDUCATION 

Ms. Vasques. Thank you, Mr. Chairman, and members of the 
committee. On behalf of Secretary Paige, thank you for this oppor- 
tunity to testify on the implementation of the No Child Left Behind 
Act for American Indian and Alaska Native Children. 

My name is Victoria Vasques. I am the deputy under secretary 
and director of the Office of Indian Education. I am here with my 
colleague Darla Marburger, who is the deputy assistant secretary 
for policy in the Office of Elementary and Secondary Education. 

I request that my written statement be entered for the record. 

The Chairman. Without objection, your complete statement will 
be in the record. 

Ms. Vasques. Thank you. 

It was in large part our Nation’s long and unfortunate history of 
too-often ignoring the educational needs of some children that led 
President Bush to propose his NCLB reforms. Ignoring these stu- 
dents is no longer an option for states, school districts and schools 
because under NCLB they are responsible for ensuring that Indian 
and Alaska Native children meet the same challenging academic 
standards that other children are expected to meet. 

We also know, however, that there are implementation chal- 
lenges. As you have heard often. Secretary Paige recognizes a one- 
size-fits-all approach will not work. There are challenges in areas 
such as providing school choice for children who live in remote and 
rural areas, assisting schools in meeting requirements that they 
employ highly qualified teachers, and determining how Native lan- 
guage immersion programs for kids in grades K-three affect as- 
sessment requirements that begin in third grade. 

However, we are committed to working in consultation with all 
local. State and tribal governments to provide flexibility where pos- 
sible, while ensuring that these and future generations of Indian 
students are not left behind. 
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Working with each of you on this committee and with our tribal 
leaders and our Indian organizations, the Department wants to 
build upon the special relationship between the Federal Govern- 
ment and our American Indians, and our shared commitment to 
educational excellence and opportunity. 

As you have previously heard from my colleague, the President 
recognized the unique cultural and educational needs of these chil- 
dren in his April 30 Executive order on American Indian and Alas- 
ka Native Education. In particular, the EO emphasizes the impor- 
tance of helping American Indian and Alaska Native students meet 
the challenging academic standards of NCLB. I quote, “in a man- 
ner that is consistent with tribal traditions, languages and cul- 
tures.” We believe in fact that the NCLB Act which combines great- 
er accountability for results with flexibility for local school districts 
and more choices for parents provides an excellent framework for 
meeting the goals of the EO for the nearly 500,000 American In- 
dian and Alaska Native students that attend our public schools. 

Another important event occurring on that same day was the 
swearing-in of the National Advisory Council on Indian Education. 
These council members were appointed by the President and will 
advise Secretary Paige on the funding and administration of all de- 
partmental programs that benefit our Indian children and our 
adults. 

According to the most recent data from the NAEP scores, only 16 
percent of American Indian and Alaska Native fourth graders score 
at or above the proficient level in reading, compared to 41 percent 
of our white students and 31 percent of all students. It gets no bet- 
ter by the time they get to eighth grade. Only 15 percent are pro- 
ficient in math and only 17 percent are proficient in reading. After 
falling so far behind in our early years, it is not surprising that In- 
dian students scored 100 points below white students and 60 points 
below the general population on the 2001 SAT. 

Under NCLB, States must ensure that all students, including 
our Indian students, are proficient in reading and math as meas- 
ured against state standards by the 2013-14 school year. We know 
this will not happen overnight, so the law requires each State, as 
well as the BIA, to develop accountability standards for reaching 
this goal. The plans are based on academic standards for those core 
subjects, as well as annual assessments based on those standards 
for all students in grades three-eight, and once again in high 
school. They also include annual objectives from improving student 
performance on those assessments, part of the concept that you 
know as the adequate yearly progress. 

A key advance in the new law is the incorporation of sub-group 
accountability into AYP standards. This means that the perform- 
ance of schools and school districts is based not just on overall stu- 
dent achievement, which can mask significant gaps between groups 
of students, but also on the progress of major racial and ethnic sub- 
groups. The result is a system that will hold the BIA, the States, 
school districts and schools specifically accountable for improving 
the academic achievement of American Indian and Alaska Native 
students. 

All 50 States, Puerto Rico and DC have developed and are cur- 
rently implementing NCLB accountability plans, which include 
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both a system of rewards for schools that perform well and a sys- 
tem of interventions for schools and districts that are not meeting 
their goals. These accountability plans are critical to improving the 
education of our Indian students because more than 90 percent of 
these students are enrolled in our public schools, which are oper- 
ated by our public school districts and are held accountable by the 
States in which they are located. 

We are confident that the new sub-group accountability require- 
ments, coupled with significant increases in funding for programs 
under NCLB, will help close the achievement gap. We have no 
doubt that American Indian students will benefit considerably from 
the $3.6 billion or 41 percent increase in the title I grants to LEAs 
funding since the passage of NCLB in 2002. 

In addition to the Title I program, the Department of Education 
provides other significant assistance to States and school districts 
that support improved achievement for American Indian and Alas- 
ka Native students. As Theresa mentioned earlier. Secretary Paige 
announced a 6-year, $30.4 million Reading First grant to the Bu- 
reau of Indian Affairs [BIA]. This major initiative seeks to improve 
reading achievement using scientifically proven instructional meth- 
ods for Indian children in kindergarten through third grade. 

Putting a highly qualified teacher in every classroom is also a 
critical concern for our Indian students. Assistance is provided 
through such programs as our improving Teacher Quality State 
Grants, which is funded at $2.9 billion and includes a set-aside of 
$14.6 million for BIA schools in fiscal year 2004. My office will 
award approximately $10 million to support the training of high- 
quality Indian education personnel through our Teacher Corps and 
our Administrator Corps programs. 

These funds will be used to support the American Indian Teacher 
Corps, which trains Indian individuals at the bachelor’s degree 
level or higher to meet full State certification or license require- 
ments. These funds will also be used to support the American In- 
dian Administrator Corps program to train Indian individuals at 
the master’s degree level to become new school administrators with 
full state certification. Together, these programs have already 
trained more than 1,000 teachers and administrators to date. 

In conclusion, the No Child Left Behind Act demands account- 
ability for improving the achievement of all children, including our 
American Indian and Alaska Native students. We recognize that 
the NCLB Act sets high standards, and that finding the right mix 
of accountability and flexibility can be a challenge. However, I am 
sure that the members of this committee would agree that few 
have more to gain from a concerted good-faith effort than our 
American Indian and Alaska Native students as we continue to im- 
plement NCLB for their benefit and the benefit of all of our stu- 
dents. 

In closing, I ask you the same question the President asked when 
he signed the Executive order on April 30 for American Indian and 
Alaska Native Education: How can we work together to raise the 
standards and expect the best? 

Thank you and I will be happy to answer any questions you 
have. 

[Prepared statement of Ms. Vasques appears in appendix.] 
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The Chairman. Thank you to both of you for those statements. 

I have to tell you, knowing my own childhood, the difficulty of 
our young Indian people getting a proper education. It is the most 
important thing in the world, I will tell you that. 

I have a number of questions. I am going to run and vote. Sen- 
ator Inouye will ask his first, and I will come back and offer some 
more. Before I go, I need to tell you that with every agency reorga- 
nization, there is a lot of movement and some consternation at re- 
organization. I have personally gotten a number of complaints, not 
about the Department of Education, but really about the OIEP. 
Some of those complaints were over the phone, some have been in 
writing, and some of them deal with everything you can think of, 
unfair labor practices, forced retirements, targeted “RIEs,” hostile 
work environment, nepotism, cronyism, ethics violations, civil 
rights violations, mismanagement of funds and on and on and on. 

I know that what we have been doing in the past has not been 
very good in educating our youngsters or we would not have such 
a high dropout rate. I understand that and I know that we have 
to make some changes. This committee is certainly not looking to 
pick a fight or do a witch hunt or so on, but some of the things 
that have been brought to my attention, I, in turn, called Deputy 
Assistant Secretary Aurene Martin and discussed them with her. 
She assured me that she would look into it, but we are still getting 
complaints. 

In fact, one of the complaints was a letter from a gentleman who 
accused the OIEP of a callous process that contributed to the death 
of his mother when she was fired. Another was a letter from an In- 
dian school board that encouraged the committee to investigate the 
reorganization policy or lack of it, because in their words, the injus- 
tices were affecting the children and families living on Indian res- 
ervations. 

Now, we have no way of knowing if these accusations have any 
merit or not, and maybe they do not. Maybe some are just disgrun- 
tled employees, but I do not take them lightly. So I did discuss this 
with Senator Inouye, and I think that anything that hurts our In- 
dian children and prevents them from being in a safe and healthy 
educational environment is a great distress to both of us. 

So this morning, I did direct staff to ask for a GAO investigation 
of how this process is going, whether it is objective, fair and impar- 
tial, because of the complaints we are getting. I just wanted you 
to know that up front, Ms. Vasques and Mr. Parisian, so it would 
not blind-side you. 

With that, I am going to run and vote. Senator Inouye, if I could 
ask you to chair for a few minutes. I do have questions I really 
want to ask, though, so I will be back in a moment. 

Senator Inouye. Thank you very much. 

I have a question. I was not here for the prior questioning so I 
may be repeating something. I hope not. Last April, the President 
signed an Executive order on American Indian and Alaska Native 
Education. What steps have you taken to begin consultation and 
implementation of this Executive order? 

Ms. Vasques. I am happy to answer that. Vickie Vasques from 
the Department of Education. 
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We are charged in that Executive order to implement an inter- 
agency Federal working group that will work in consultation with 
our tribal leaders and Indian organizations. We have just sent let- 
ters from Secretary Paige to the respective Cabinet members that 
are listed to designate their particular representative. They must 
be a GS-15 or above. 

In parallel with that so we do not hold up the process, we have 
a staff person on my staff that is already reaching out trying to get 
this group formulated so that we can hopefully by the end of this 
month, our tentative date is June 30, meet with the Federal inter- 
agency working group and include members of our Indian organiza- 
tions and tribal representatives that can join us. 

The President appointed the NACIE board members weeks be- 
fore that, but on that same day they were sworn in by Secretary 
Paige. We are hoping to get them included in that process as well, 
because we are hoping to have the first board meeting July 1 and 
2. 

The EO also asked for a national conference to be held. We 
would like to discuss that first with the interagency working group 
and the tribal representatives, but we would love to see something 
take place on a national scope and maybe have some roundtables 
or regional sessions throughout Indian Country so that all can be 
included in the process. 

Senator Inouye. I have not heard of any representation from the 
Indian groups. 

Ms. Vasques. They will be actively included in this process and 
we will work in consultation with them. I personally have worked 
hand-in-hand with NIEA, NCAI, AIHEC, AISES and I cannot re- 
member the acronym for the Impact Aid School Board, and then 
the Indian School Board as well. It is part of inclusion. If we are 
forgetting anyone, please keep me on my toes. 

Senator Inouye. Do you have any representative from the BIA? 

Ms. Vasques. Absolutely. I am sorry, my colleague is sitting 
right next to me. We have worked very closely meeting with Ed Pa- 
risian from the Office of Indian Education Programs monthly, and 
his staff and my staff, in order to better communicate, better col- 
laborate, and hopefully provide better technical assistance out in 
the field and work on implementing this Executive order jointly to 
better serve our Indian students. 

Senator Inouye. I am certain you have read the report from the 
National Assessment of Educational Progress. 

Ms. Vasques. Yes. 

Senator Inouye. Are those numbers correct? 

Ms. Vasques. I cannot recall. 

Senator Inouye. It says that only 16 percent of American Indi- 
ans and Alaska Native fourth-graders score at or above the pro- 
ficiency level in reading compared to 41 percent of white students 
and 31 percent of all students. 

Ms. Vasques. Sir, I use a lot of those scores when I go out and 
speak publicly. We know personally as Indian people that we do 
not have a high graduation rate; that we do have a very high drop- 
out rate. The NAEP scores that I quote quite often are correct, 83 
percent of fourth-graders are not proficient in reading; 86 percent 
of fourth-graders are not proficient in math. As I said in my testi- 
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mony, it does not get better when they get on into the higher 
grades. It is even higher in some cases; 90 percent in math. So for 
right now, the NAEP scores are the best source that we have. 

One of the other areas I would like to share with you that we 
are looking at is to go out and do an evaluation and analytical 
study so that we can find out first-hand from the Indian people 
where our successes, where our strengths, and where our weak- 
nesses are. 

Senator Inouye. Have you had studies in the past with which 
you can compare this newer data? 

Ms. Vasques. There have been studies funded under the Na- 
tional Activities Program in the Department. To be honest with 
you, I am not familiar with the outcome of some of those studies. 
They have been done sort of in an independent manner. What we 
have done now is just funded again through the National Activities 
and through a consultative process with our tribal folks. It is called 
the National Indian Education Study. It is working in collaboration 
with our Institute of Education Sciences. It will hopefully evaluate 
and collect data so that we can further improve education of our 
Indian students. 

It is a sampling right now of baseline data on academic achieve- 
ment and retention of our American Indian and Alaska Native stu- 
dents. It has a committee that, I cannot use the word “advise,” but 
they are working hand-in-hand with us to make sure that we are 
including the right schools, the right geographic areas in this sam- 
pling for this study. There are some studies that are in process 
right now that have not come to fruition yet, like the Early Child- 
hood Study does not come to fruition I think until 2007. 

But honestly, this 2004 fiscal year we are just ready to announce 
two REPs to go out and help me with evaluation, analytical stud- 
ies, and the BIA, and to help us go out there and provide technical 
assistance where it is desperately needed. We are in the middle of 
our contract process as we speak. I am at their door every morning, 
saying where is it? Where is it? I anticipate those competitions 
being announced in the next week or two. We will go through a 
competition and we hope that American Indian-owned businesses 
will apply for those two contracts. 

Senator Inouye. Thank you very much. 

I would like to ask a question of Ms. Rosier. You have discussed 
the Department’s accomplishments in detail, but you have not 
mentioned the feasibility of establishing a tribal accreditation agen- 
cy, which is required by the law. What is the status of this feasibil- 
ity study? 

Ms. Rosier. I would have to get back to you on that. At this 
time, I do not know the answer to that. 

Senator Inouye. There are other reports that are required by the 
No Child Left Behind Act, such as the annual report on 
unaccredited schools. What is the status of these other reports? 

Mr. Parisian. Good morning Mr. Chairman, Mr. Vice Chairman. 
On our accreditation report that we have submitted, we have 180 
schools out of the 184 schools; 4 schools that are not accredited at 
this time. They are in the process of accreditation and we submit 
those numbers within that report. 

Senator Inouye. The rest are all accredited? 
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Mr. Parisian. The rest are all accredited. 

Senator Inouye. There are many other reports that are required 
by the No Child Left Behind Act, such as the annual report on 
unaccredited institutions. Have you made those reports, too? 

Mr. Parisian. The accreditation reports cover both accredited 
and unaccredited; those schools that are in the process of working 
with us to receive accreditation. 

Senator Inouye. I have a question for Director Vasques. You 
mentioned that Secretary Paige announced a $30. 4-million Reading 
First grant to the BIA. How much has the Bureau received from 
Reading First prior to the grant? 

Ms. Vasques. The total dollars? It is broken out over a 6-year 
period. I will ask a budget person for the Reading First amount for 
fiscal year 2004. 

Senator Inouye. How much did they receive prior to this grant? 

Ms. Vasques. This was their first grant award. This is their first 
Reading First grant with funds awarded last year and in 2004. The 
total over 6 years will be $30.4 million. 

Ms. Rosier. We awarded 22 schools this year. It was in March 
of this year, 22 schools were given Reading First grants. 

Ms. Vasques. $5.1 million went for 2004. 

Senator Inouye. Are these grants being used to improve pro- 
ficiency in English or in Native languages? 

Ms. Rosier. It is in English. These grants are for promoting 
reading proficiency in English. 

Senator Inouye. In what? 

Ms. Rosier. In English. These grants are for promoting reading 
proficiency and it is in English. It is not in Native languages. 

Senator Inouye. Not in Native languages? 

Ms. Rosier. That is not the purpose of the Reading First grants. 

Senator Inouye. What provision does the Department have for 
reconciling the English language requirements of the No Child Left 
Behind Act and the Native American Languages Act? 

Ms. Rosier. Recently in our No Child Left Behind Act rule- 
making on the funding section, we looked at the current bilingual 
program that the BIA had and we wanted to provide more flexibil- 
ity to schools in our system who would like to provide Native lan- 
guages and cultural development. So that awaited comment that 
we would put in our regulations, which are not final yet, but we 
negotiated with the tribes. All the Department asked first is that 
limited English-proficient students were identified and serviced, 
but after that, the weighted unit would be used to provide for Na- 
tive culture and Native languages. It provides a lot more flexibility 
to the school. 

With respect to our current system in the bilingual program, I 
think tribes have to offer Native languages and they may not be 
fully up front. We want them to be able to do this and do it proud- 
ly. That is why we have flexibility in the proposed regulations. 

Senator Inouye. Being more direct, are Native language immer- 
sion schools given any waiver of the requirement of standardized 
testing in the English language? 

Ms. Marburger. No, sir; they are not. It is important that with 
these students as well as all students we are able to have an accu- 
rate measure of their achievement of standards and that we have 
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that measure annually. So that if a student is not learning what 
they are expected to at each grade level, appropriate interventions 
can be applied so that student does not fall behind. 

However, there are several approaches that can be taken in as- 
sessing these students that are taught in their Native language. 
One of those includes using Native language assessments, as well 
as accommodations in assessing those students to help them with 
taking the tests in a language that may not be the Native lan- 
guage, if the state or the school chooses to use an assessment that 
is not written in the Native language, as well as alternate assess- 
ments that can be developed that are given in a more simple man- 
ner for those students. 

Senator Inouye. In other words, you do not have any examina- 
tion that is conduct, in Native languages? 

Ms. Marburger. It is up to each SEA to develop assessments 
and there is actually a specific budget item that is given to the 
states for assessment development. The SEAs then determine how 
they use those funds to develop assessments in order to meet the 
requirements of No Child Left Behind. So they can choose to de- 
velop Native language assessments. We have several states who 
have chosen to do that. 

Senator Inouye. But it is not standard? 

Ms. Marburger. Once again, it is up to the discretion of the 
state. They can choose. 

Senator Inouye. So the determination that some of the Indian 
children are not doing well may depend upon taking English tests 
when their first language is a Native language. 

Ms. Marburger. Certainly that may be a possibility, but we do 
not have data to indicate that. 

Senator Inouye. Do you believe that it is happening? 

Ms. Marburger. I do not know. 

Senator Inouye. Do you give any special consideration to Native 
language teachers as to their qualifications for teaching? Many of 
them may not be graduates of teacher colleges. 

Ms. Marburger. I am sorry. I did not understand your question. 
Can you repeat it please? 

Senator Inouye. Many of the Native language teachers do not 
have degrees or certificates from universities and colleges. Do you 
give them special consideration to permit them to teach? 

Ms. Marburger. If they are teaching in core content areas, they 
are required to meet the highly qualified teacher requirements by 
the 2005-06 school year. We are working directly with our state 
educational authorities to provide technical assistance to them in 
meeting those requirements. We acknowledge that a lot of schools 
that serve our American Indian and Alaska Native students are lo- 
cated in remote areas, and recognize the need to use technology to 
provide distance learning to such programs, to help get very spe- 
cific and important training to our professionals that are out in 
those remote areas. 

Senator Inouye. Do you give any special consideration for Native 
language teachers as to their qualifications for teaching? I gather 
that some do not have any college degrees. 

Ms. Vasques. If they are teaching a Native language or they are 
teaching a cultural program or they are teaching a subject possibly 
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through one of the OIE fundings, which would be a supplemental 
service, they are not excluded from doing so. If they are teaching 
one of the core subjects, then by the year 2005-06 they must be 
highly qualified to teach that particular core subject. 

Senator Inouye. So you do give waivers? 

Ms. Vasques. Pardon me? 

Senator Inouye. You do give waivers? 

Ms. Marburger. No; the requirement does not apply to teachers 
who are not teaching in a core academic area, for example in biol- 
ogy or a teacher that may be teaching algebra. The requirement 
only applies to teachers who are teaching in those core areas. As 
Vickie stated, if they are teaching a Native language, then they are 
not required to meet the highly qualified teacher requirement. Or 
if they are teaching in another one of the cultural areas, then they 
would not be required. 

Senator Inouye. Mr. Chairman. 

The Chairman. Just perhaps let me ask one additional thing, 
too. As I understand Senator Inouye’s questions and your answers, 
core subjects would be something like math, physics or science. 

Ms. Marburger. Exactly. 

The Chairman. And they will need to have these requirements, 
which would be some academic institution certifying them as a 
teacher or the Department of Education issuing some certificate in 
lieu of that. But those people who are teaching perhaps shop, art, 
music, physical education or something else, they would not nec- 
essarily have to be certified by an academic institution. They could 
teach language, for instance, their Native language under some 
agreement or caveat with the school district? How would that 
work? 

Ms. Vasques. It is set by the State standards. 

The Chairman. By the State standards. 

Ms. Marburger. It does not even require a caveat or a waiver 
because the statute... 

The Chairman. The school could just hire them? 

Ms. Marburger. That is right. The statute does not require 
those highly qualified teacher requirements for teachers who are 
teaching in those other areas. 

The Chairman. Okay. Good, thank you. 

Ms. Rosier, on May 4, I requested that Secretary Norton meet 
with tribal cochairs of the Negotiated Rulemaking Committee of 
the No Child Left Behind. You alluded to that on the negotiated 
rulemaking. I understand the meeting has not taken place and that 
the tribal caucus was referred, of all things, to the Assistant Sec- 
retary of Eish, Wildlife and Parks. Do you know anything about 
that? What was the reason for that referral? 

Ms. Rosier. The reason for that referral was probably just an 
oversight. It is an oversight. There is no reason why tribal cochairs 
would be referred. They were most likely supposed to be referred 
to the Assistant Secretary for Indian Affairs. 

The Chairman. Is that being corrected? Are they talking to the 
right people now? 

Ms. Rosier. I did not know that they were referred to the Assist- 
ant Secretary for Eish and Wildlife. 
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The Chairman. Okay. I just mentioned that, because we are 
talking about children, not fish. I think it is really important. 

Ms. Rosier. I apologize for that. I was unaware of that, but that 
is completely an oversight. 

The Chairman. Would you look into that for me, for the commit- 
tee? 

Ms. Rosier. I will. 

The Chairman. Thank you. 

On school construction, school construction funding has in- 
creased, certainly not enough for some of us, including Senator 
Conrad I am sure. We still have a lot of dilapidated schools our 
there that our Indian children are trying to learn in. What steps 
have you taken to avoid delays in construction? Could you tell the 
committee that? Do you have a way of monitoring the system for 
construction, too? 

Ms. Rosier. We do have a way of monitoring. Before the 2001 
budget, the BIA was building about two schools a year. Under the 
last year of the past Administration and this Administration, our 
school construction program has absorbed much more money and 
more funding. We are in a position where we do not necessarily 
have a lot of schools lined up who have started their planning or 
have started moving forward. Right now, we have 25 projects that 
were funded between 2001 and 2004. Four of those have been com- 
pleted. We have 21 projects that are ongoing and 7 projects we 
hope will be completed. I know there are always construction 
delays, but we hope 7 more will be completed by December of this 
year. 

What we have done is we have been able to realize that we need- 
ed the staff to help the tribes be able to plan ahead. What we have 
done is we have started getting our planning grants out earlier. In 
fact, we are trying to award our planning grants for two schools 
that were recently named for Dilcon and Porcupine, and they were 
just recently named for the 2006 funding year. I am trying to get 
out their planning money early. That is one step we have taken is 
to help them get their design and planning started a little bit ear- 
lier. 

The Chairman. How many schools are backlogged that need con- 
struction? 

Ms. Rosier. That probably depends on who you ask. On the cur- 
rent list for the Department, we have five scheduled for the 2005 
budget. We have five more schools listed. After that, we have just 
released a list for 14 more schools. That should carry us through 
the 2007 budget cycle, and it may possibly take us into 2008, too. 
It just depends on the funding provided. 

We have tried to get planning money. Another thing we have 
done is the result of the Inspector General is concern about that 
our schools being overbuilt. This past year we have done a lot of 
policy review inside of our facilities program. One thing we have 
tried to do is look at our enrollment projections policy, our space 
guidelines policy, and be more consistent; to provide an official pol- 
icy so the tribes know ahead of time and have clear expectations 
of what the process is. 

We are doing a lot to improve the program, but I am sure we 
have some challenges that we still need to complete. 
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The Chairman. Thank you. The sooner the better. 

The Office of the Inspector General’s March 2004 report... 

Senator Conrad. Mr. Chairman? 

The Chairman. Yes, Senator Conrad? 

Senator Conrad. Might I just followup on a question that you 
asked? 

The Chairman. Sure. Go ahead. 

Senator Conrad. Thank you. I apologize for intruding, but I do 
not think that we got an answer to the question that you asked, 
which is a very important question. You asked the question, how 
many schools are there that need to be built, and how many are 
backlogged. The answer that was provided was how many are 
being funded. That is not a responsive answer to the question that 
was asked. I would say with all respect, you did not answer the 
gentleman’s question. I would ask the same question. How many 
schools are there that are in the backlog? How many schools are 
there that need construction? How many schools are there that 
need rehabilitation? 

Ms. Rosier. I do not have that figure for you today. What I can 
tell you is the last area of the No Child Left Behind Act rule- 
making that we are required to do and we are going to undertake, 
hopefully, this fall, is for school construction. One of the things that 
we are mandated by Congress to do is to establish the replacement 
school construction list and to set the criteria for the Department. 

That is one thing that we are going to be evaluating with the 
tribal members at the table, which is our school construction pro- 
gram. 

Senator Conrad. Could I just say this, Mr. Chairman? If there 
is anything, well, there are many areas where the system is bro- 
ken, health care, housing, but schools are a big area. I can tell you, 
in my State there is a school, and it is not on the list. It was built 
about 25 years ago. It was built using a southwestern United 
States architect. It was built at a time when they had this notion 
of open schools. 

The Chairman. Nice in Phoenix, but not North Dakota? 

Senator Conrad. Mr. Chairman, I would say to you, in the win- 
ter in North Dakota, in one part of the school it is 75 degrees; in 
another part of the school it is 50 degrees, because the heating sys- 
tems are totally inadequate for our part of the country. Now, sit- 
ting in a 50-degree school, and they are not separate school rooms. 
It is the most incredible situation. It has the open school design, 
so you cannot hear yourself think. The result is it is a totally cha- 
otic situation, and it is not on the list. 

So this is something that is an example of the kind of thing that 
needs to be dealt with. We have secondary schools that are abso- 
lutely abysmal in their condition. I think the first thing that we 
have to do is establish an accurate and honest and objective assess- 
ment of what the need is, which is really what the Chairman was 
asking. How great is the need? Only then can we fashion a serious 
Federal response as to how we address that backlog. 

In any event, I apologize to the Chairman. 

The Chairman. That is all right. 

Ms. Rosier, if you could get an inventory of backlogged schools 
for the committee, as close as you can come to it, I would appre- 
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ciate that. I certainly agree with Senator Conrad. I taught school 
for 10 years in the public schools. You talk to any child psycholo- 
gist, and they will tell you, kids cannot learn unless the atmos- 
phere is right. If it is too cold or they are hungry or if it is too 
drafty or disruptive or anything that upsets the learning curve, 
they are just not going to learn. It is as simple as that. 

That is why it seems to me a safe environment and a healthy en- 
vironment for the kids to learn, that is how they are going to learn. 
If we do not do that, they are simply not going to learn no matter 
how much money we pour into the problem. So please find that out 
for us. 

Let’s talk about money a little bit. The Office of the Inspector 
General found in its 2004 report that education funds had not been 
adequately managed by No Child Left Behind standards. Has the 
Department delivered a response to the Office of the Inspector Gen- 
eral? And what is the status of revising spending plan policies or 
procedures, if you have? 

Ms. Rosier. We have delivered a response and I know the rela- 
tionship with the Office of the Inspector General and the BIA, we 
always provide supplemental information. They always have a re- 
quest, so we are providing information on an ongoing basis with 
the Office of the Inspector General. 

I can say that Mr. Parisian has been in his position for about 1 
year now, and many of those findings were before Mr. Parisian was 
Director of the Office of Indian Education Programs. I will let him 
speak about what he has been doing to change the environment. 
We have worked a lot on accountaMlity. Ultimately, this money 
should be going to our schools and should be benefiting our stu- 
dents. That is one thing we have tried to do in the past since we 
became aware of these findings was to work to be accountable to 
the taxpayers and to our constituents with the Federal funding. I 
will let Mr. Parisian speak about specifics. 

The Chairman. All right, Mr. Parisian, why don’t you go ahead 
and speak. 

Mr. Parisian. Thank you, Mr. Chairman. 

Ms. Rosier mentioned accountability. I have been in my position 
since August of last year, approximately 10 months, and I came in 
stressing accountability, particularly financial management. We 
are looking at those recommendations and implementing the rec- 
ommendations that were in the Inspector General’s report, particu- 
larly if you look at the contingency fund, as an example. It was 
mentioned in that report. Since I have been in the director’s posi- 
tion, this last year we took what was left in the contingency fund 
and distributed the funds out to the schools. We did not have the 
need for the emergencies, at that time, as they are defined in the 
regulations, so the funds went out to the schools. 

The Chairman. Went out to the schools in what form? 

Mr. Parisian. It went out to schools in dollars per weighted stu- 
dent unit to every school. It was evenly distributed to the schools. 

This year’s contingency fund we just submitted $30 per weighted 
student unit and sent it all out to the schools again this year be- 
cause we did not have it so defined that we had the emergencies 
that we could justify for contingency funds. 
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The only two other areas in which we used contingency funds 
this year was up in the Dakotas. We had a couple of schools that 
had some suicides, and we intervened and gave some dollars to 
work with the Indian Health Service to help with counseling serv- 
ices. Otherwise, those dollars were all distributed out to the 
schools. 

My philosophy, since I have come into this position is get the dol- 
lars to the schools, let them make the decisions, but then I am 
going to hold them accountable for results. I think that is the way 
it should be. 

The Chairman. Good. I have several other questions for you, Ms. 
Rosier, and I will submit those in writing if you would return 
those. To move along, let me ask Ms. Vasques a couple of ques- 
tions, too. 

Tribes have indicated that students in rural reservations really 
do not have any choice in schools because some of them live 100 
miles away from the next school. How does the No Child Left Be- 
hind Act create choices for kids in those remote areas? 

Ms. Vasques. I will answer that and then if you want to add 
something, Darla, please do. 

We recognize that we do not want a parent sending their child 
off on a 2-hour, 3-hours in some cases, bus ride one-way. We are 
working with our rural communities to work out these challenges 
under parental options. That includes working with parents, the 
community, and our tribal education departments. 

There are other options in our distance learning tutorial services 
and so forth, but I think Darla might want to elaborate. 

The Chairman. Do you want to add something to that? 

Ms. Marburger. Sure. I think it is very important that we rec- 
ognize what resources we do and do not have access to whenever 
you take into account the rural nature of many of our schools. One 
of those areas we are really looking into is technology and how we 
can use technology to better deliver education to students in re- 
mote areas. 

As a matter of fact, the Secretary is hosting a series of leadership 
summits focused on technology. Our next one is going to be in Or- 
lando on July 11 and 12. Part of this will include a “virtual school- 
house” where people can come in and see in action ways that tech- 
nology is impacting education in allowing students in very different 
settings to participate in the same type of education. As part of 
that schoolhouse, I know that we have been talking to some of our 
grant recipients at Indian schools to be a part of that. 

It is very important whenever we do have cases of doing this suc- 
cessfully that we share that success so that others can look to 
them. 

The Chairman. I am a big supporter of the advancement we 
have made in technology to help with distance learning. I think it 
really has a place in all schools. Of course the problem we have a 
lot of times with Indian children is a lot of them need a hands-on 
approach because they have problems in the home or problems 
after school or other places, much worse than the public at large. 
You cannot fix that with a TV screen in front of you. It requires 
some personal input and some personal involvement with that 
child, too. 
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Ms. Vasques, your testimony mentioned that the BIA must come 
up with an accountability plan. Does your Department have any 
oversight on that plan? How do you work with the schools to help 
meet the requirements of that plan? 

Ms. Vasques. Yes; we are working very closely with the BIA. 
The reason why Darla accompanied me today is she is our point 
person for policy on this cooperative working relationship. Do you 
want to give him more information? 

Ms. Marburger. Sure. We are working very closely with the BIA 
regarding accountability and the requirements under No Child Left 
Behind. As you know, the BIA is in the process right now of adopt- 
ing a final rule. They have a proposed rule that is out for comment. 
The comment period is still open on that. They invited the Depart- 
ment to be involved and be a resource to them as they underwent 
that negotiated rulemaking. 

It is very important that our Indian children, as we mentioned 
earlier, based on the NAEP results, are held to the same high 
standards as other students, so that they are afforded the same op- 
portunities by having a quality education. 

So as part of that, until the final rule is passed, we do have in- 
terim measures, accountability measures that are articulated in an 
agreement between the Department of the Interior and the Depart- 
ment of Education. We meet regularly with the Bureau regarding 
that and regarding the progress that students are making. 

The Chairman. I understand the Department of Education, and 
I think you alluded to this Ms. Vasques, that you have an agree- 
ment with the BIA regarding the distribution and use of program 
funds, but I can tell you from my own experience, getting the 
money to the agencies and getting to the Indians can be quite a 
different thing. We have had, at least some tribes believe that they 
are having real difficulties receiving the funding. Do you know any- 
thing about that? Is there a particular reason why the tribes have 
been unable to receive the funds in a timely manner when you 
have sent them through? 

Ms. Vasques. I can speak for ourselves. We dispersed our funds 
on September 24 , 2003. 

The Chairman. Do you disperse them directly to the tribes? 
Some of those funds go to the BIA. 

Ms. Vasques. Directly to the BIA. 

The Chairman. Okay, that is where the glitch is. Maybe Mr. Pa- 
risian or Ms. Rosier can answer that. Why are some of the tribes 
complaining that they are not getting the money in any kind of a 
timely manner? 

Mr. Parisian. Mr. Chairman, we do get the funds and disperse 
them out, as I said, down to the school level. The title dollars are 
based on an application process or amendment process. So we get 
those amendments in, we work with the schools in getting those in 
the correct form. Once we do, we do get the dollars out to them. 

We have records that show, this year as an example, that we 
have had some schools not submit us amendments until January 
of this year, or Eebruary, but we can show that we turn the dollars 
around rather quickly. We have other schools that we gave dollars 
to in November, when we had the dollars, October, September, that 
did not get their money until December, but that had to do with 
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a part B issue, which is a special education issue. When I found 
that out, I told the Centers for School Improvement that you need 
to disperse the dollars and we will deal with part B as a second 
matter. Most of those dollars did get out in December. We are 
working on improving that for the next school year. 

The Chairman. Okay, very good. Thank you. 

Ms. Vasques, you talked somewhat about the funding for Amer- 
ican teacher training, which I certainly support. Tribes have a real 
problem with retention with qualified teachers, in fact even with 
recruiting. I know in some cases that people go out on the reserva- 
tion, and some are very, very good teachers that go out on the res- 
ervation to teach those Indian kids. Others are simply repaying 
their student loans and cannot wait to get out of there, very frank- 
ly. I have a real problem with that kind of a teacher that has no 
commitment to the youngsters, but only they put in their 6 hours 
a day in school and they do not even talk to those kids after school. 
There is something wrong with that. 

How is the Department of Education dealing with recruitment 
and teacher training and problems associated particularly with 
those remote locations of tribal schools? 

Ms. Vasques. I can speak on my teacher training corps program, 
and I am sure Darla can add on the bigger picture. 

The Chairman. Okay. 

Ms. Vasques. We are working very closely with the American In- 
dian Higher Education Consortium which oversees the 34 tribal 
colleges in the United States. As a matter of fact, before we an- 
nounced this discretionary grant process, I personally sent a staff 
person out there to help them better understand what this teacher 
training program was about so we can get more colleges imple- 
menting these programs. Because they are the heart and soul of 
our Indian communities, so if we can get those certified teachers 
from that community, I think they will stay. 

The Chairman. Yes; you are absolutely right. That is their home. 
They are going to stay. If you import them from New York City, 
a lot of them are going to leave. 

Ms. Vasques. Yes; exactly. I agree. But Darla can address it on 
the bigger picture possibly. 

The Chairman. Darla, would you like to add a comment to that? 

Ms. Marburger. Yes; I would just like to say that we also have 
money that flows to SEAs for teachers, specifically for the recruit- 
ment and retention of highly qualified teachers, and for their devel- 
opment so that you can take teachers or para-professionals that 
may not be certified but, who have an interest and already have 
exhibited a commitment to Indian children, and work with them to 
become fully certified. 

For example in recent years, we have had more than 50 grants 
that have gone out to schools and universities, specifically to pro- 
vide training and professional development for more than 500 In- 
dian teachers and professionals. So those programs are available as 
well. 

Further, we really understand the importance of a teacher and 
the role that the teacher plays in the success of the student. We 
have developed the Teacher Assistance Corps to go out to the var- 
ious States and SEAs and have also offered that to BIA as well. 
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We can go and talk to them about the highly qualified teacher re- 
quirements and professional development and that type of thing 
and provide ongoing technical assistance to those States in those 
areas. 

The Chairman. Thank you. Important. 

I have no further questions, but I may submit some in writing. 
Other members may also. Just let me leave you with this. I will 
tell you, if you do a good job for children, you will rarely have a 
problem with this committee. I know I am speaking for literally 
every member, because it comes up over and over. The 12 years I 
have been on the committee, I will bet you one-fourth of the time 
our work has something to do with Indian children. I know the con- 
nection. We have to help them not only cherish and remember and 
have pride in their traditional ways, but we have to give them the 
skills to be able to cope with a modern society that is getting more 
difficult to cope with all the time. 

I just wanted to leave you with that note, help those kids. Thank 
you. 

We will now move to the second panel: Lillian Sparks, director. 
National Indian Education Association; Carmen Taylor, executive 
director. National Indian School Board Association; and Roger Bor- 
deaux, superintendent, the Tiospa Zina Tribal School in South Da- 
kota. 

Roger, you are Lionel’s brother? 

Mr. Bordeaux. Cousin. 

The Chairman. Cousin. He is a good friend. Tell him hello for 
me. I have not seen him for a few years. 

Mr. Bordeaux. I will do that. 

The Chairman. We will proceed in that order, with Ms. Sparks 
speaking first and then Ms. Taylor and Mr. Bordeaux last. If you 
would like to abbreviate, that is good. We will include your com- 
plete written testimony in the committee report and I will ask a 
few questions of you when you conclude. 

Go ahead, Ms. Sparks. 

STATEMENT OF LILLIAN SPARKS, DIRECTOR, NATIONAL 
INDIAN EDUCATION ASSOCIATION 

Ms. Sparks. Good morning. Chairman Campbell. My name is Lil- 
lian Sparks and I am executive director of the National Indian 
Education Association. I am presenting testimony today on behalf 
of Cindy La Marr, president of NIEA. She sends regrets that she 
cannot be in attendance today as she is traveling out of the coun- 
try, but she would like to reassure you she is committed to working 
toward improving the status of Native children throughout this Na- 
tion, and looks forward to working with the committee members 
and witnesses in this honorable goal. 

Thank you for this opportunity to submit testimony on behalf of 
the NIEA with regard to the impact of the No Child Left Behind 
Act on Indian students and educators of Indian students. This 
oversight hearing is an important beginning as we work together 
to implement the newly signed Executive order on American Indian 
and Alaska Native Education and address concerns of the NCLB 
Act. 
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While NIEA generally supports the goals of the No Child Left 
Behind Act as set forth in detail below, the act needs to be tailored 
to the unique circumstances faced by schools serving large Native 
populations and it needs to be funded up to its full authorization 
levels. An important step toward tailoring the application of the act 
was taken by President Bush when he recently signed an Executive 
order on American Indian and Alaska Native Education, whose 
purpose is to assist American Indian and Alaska Native students 
to meet the challenging academic standards of the NCLB in a man- 
ner consistent with tribal traditions, languages and cultures. 

It will take hard work and sufficient Eederal funding to fulfill 
the promise of this Executive order and of the NCLB. NIEA worked 
closely with the Department of Education and the White House in 
the drafting of the Executive order. We have high expectations that 
the Executive order will lead to specific proposals to enhance In- 
dian education under the NCLB. It will take extensive consultation 
with Indian country and sufficient Eederal funding. We believe that 
the Congress and the Administration have recognized that a cul- 
turally biased education approach is for Natives not only an edu- 
cational strategy for improved achievement, but also a fundamental 
civil right for Indian people. Indian communities have a fundamen- 
tal right to their languages and culture. 

The central pillars of NCLB are increased accountability through 
testing, more choices for parents and students who attend title I 
schools that fail to meet state standards, greater flexibility for 
states, school districts and schools in the administration of NCLB 
programs, and a major emphasis on reading through the Reading 
Eirst initiative. 

In addition, title VII of the NCLB specifically addresses pro- 
grams for Indian students. This provision squarely situates Eederal 
Indian education policy within the Eederal Government’s trust re- 
sponsibility to Indian people. It also emphasizes the unique edu- 
cational and culturally related academic needs of Indian children. 
This is good policy, but the real question is what can be accom- 
plished and will the Eederal Government make a commitment suf- 
ficiently great as to ensure the success of that policy whose purpose 
is largely to undo the extraordinary harm that the Eederal Govern- 
ment has done to Indian peoples over the course of many years. 

A basic tenet of Eederal Indian policy is that the education of In- 
dians is the responsibility of the Eederal Government. The NCLB 
law directly addresses improving the quality of education for In- 
dian students in the BIA school system. However, over 92 percent 
of the Nation’s Indian children attend State-run public schools. The 
U.S. Department of Education’s National Center for Education Sta- 
tistics’ most recent data charts indicate 584,000-plus Indian chil- 
dren attend the Nation’s public schools, while only about 49,000 at- 
tend BIA schools. 

The 460,000-plus children served under NCLB title VII formula 

f rants to school districts generate minimal funds at an average of 
226 per pupil per year. These meager amounts of money cannot 
come close to guaranteeing equal access to quality educational serv- 
ices for the vast majority of Indian students attending State-run 
public schools across the Nation. 
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We have serious concerns about several obstacles this act pre- 
sents to Indian communities, particularly to those who live in re- 
mote, isolated and economically disadvantaged environments. 
There are many key factors that inhibit the successful implementa- 
tion of NCLB in Indian communities. Schools serving Indian stu- 
dents receive inadequate levels of funding through title VII to allow 
for the development of culturally oriented academic programs. 
President Bush’s proposed fiscal year 2005 budget for the Depart- 
ment of Education, while providing for an overall increase of 3 per- 
cent, provides no increases for the title VII program serving Amer- 
ican Indians, Native Alaskans and Native Hawaiians. Full funding 
of NCLB will be necessary if its goals are to be achieved. 

As was noted in a September 2003 GAO report on BIA schools, 
the BIA student population, “is characterized by factors that are 
generally associated with higher costs of education. Almost all stu- 
dents live in poverty and more than one-half are limited in English 
proficiency. A substantial number have disabilities.” 

Similar factors would increase costs to non-BIA schools with 
large Indian populations. The timeframes for results do not ade- 
quately account for the investment in time and resources required 
to develop effective culturally based education approaches or to de- 
velop curricula that reflect the cultural and linguistic heritage of 
the community. School-based testing requirements fail to recognize 
the implications of the high student mobility and dropout rates 
that are characteristic of Indian communities. 

According to NCLB, the definition of a highly qualified teacher 
refers to subject matter competence as defined by certification and 
college majors. The statute does not add to this definition the con- 
flict of capacity and knowledge of local traditions, beliefs and val- 
ues in order to be an effective teacher of Indian students, or the 
fact that remote or isolated communities have limited access to 
highly qualified teachers as defined. 

Knowledge of what works for Indian education programs may 
exist, but often are not locally available. Accomplishment of the 
broad-based goals of the statute requires strategic partnerships. 
The availability of these partnerships in small, rural and isolated 
communities is limited and often very difficult to coordinate. Many 
schools that serve Indian populations simply do not have the re- 
sources to meet the NCLB standards. NCLB also provides confused 
guidance on adequate yearly progress mandates, inadequate as- 
sessment examples for limited English-proficient students, weak- 
ened protections to prevent high dropout rates, a lack of focus on 
parental involvement, a lack of recognition of para-professional 
qualifications, and a basic denial of civil rights protections for chil- 
dren. 

The fiscal year 2005 budget request proposes a 3-percent in- 
crease for the Department of Education. However, Indian education 
program funding levels would remain the same as for fiscal year 
2004 and remain down from the fiscal year 2003 level. The edu- 
cation for Native Hawaiians Program would remain the same as 
for fiscal year 2004, as would the Alaska and Indian education eq- 
uity funding. It is difficult to understand why these programs were 
not given an equitable funding increase. 
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The overall Interior budget is proposed to be cut by .5 percent, 
which includes $66 million cut for Indian school construction. The 
Senate needs to resolve this oversight and restore the education 
funds proposed to be cut back into the Interior budget. 

One of the most powerful actions the Federal Government can 
take to improve Native education is to support the development of 
tribal education departments, a strategy that has not been fully im- 
plemented, but which has tremendous potential to improve Amer- 
ican Indian and Alaska Native student success in schools. It is to 
support tribal governments in their efforts to improve the edu- 
cation of their tribal members. Achieving more tribal control of 
education through tribal education departments furthers the Fed- 
eral policy of tribal self-determination and will increase tribal ac- 
countability and responsibility for education of all our students. 

Federal support for tribal education departments have been au- 
thorized in several Federal statutes, including the No Child Left 
Behind Act. Despite these authorizations, the Federal Government 
has never appropriated Federal funds for these programs. For fiscal 
year 2005, NIEA seeks a total of $250,000 for tribal education de- 
partments for 12 tribes as an initial investment to improve Indian 
education. 

The House Appropriations Committee recently requested that 
funds be restored, including $645 million for BIA education, a $4- 
million increase over the current funding levels. The committee 
also recommended restoration of funding for BIA school construc- 
tion, the United Tribes Technical College and the Crown Point In- 
stitute. 

In conclusion. President LaMarr would like to respectfully re- 
mind the committee about the consideration of forming a task force 
on public relations as requested by Vice Chairman Inouye in Feb- 
ruary. NIEA is committed to this effort and we respectfully urge 
the committee to make Indian education a priority, working to find 
ways to ensure true progress for Indian students. 

We encourage this committee to hold field hearings and listening 
sessions throughout Indian country to hear the Indian voice. It is 
eloquent and compelling, and without exception calls for a greater 
investment in our children. 

Thank you. 

The Chairman. Thank you. 

Okay, we will go on to Ms. Taylor. As I mentioned before, you 
may abbreviate because your complete testimony will be in the 
record and we will be reading it anyway. 

STATEMENT OF CARMEN CORNELIUS TAYLOR, EXECUTIVE 
DIRECTOR, NATIONAL INDIAN SCHOOL BOARD ASSOCIATION 

Ms. Taylor. Thank you, Mr. Chairman. I am honored to be here 
this morning. My name is Carmen Taylor. I am an enrolled mem- 
ber of the Confederated Salish and Kootenai Tribes of the Elathead 
Nation in Montana. I have served as executive director for NISBA 
for over 20 years. We represent well over half of the 185 Bureau- 
funded schools, as well as a few public schools as well. 

This is a very important hearing on No Child Left Behind, and 
implementation concerns as well. Eirst, I will state that we have 
always been supportive of the whole concept of leaving no child be- 
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hind. I think probably everybody is. We have done this since 1987 
by encouraging schools to use the Effective Schools research as the 
basis for their school reform, because the first belief of Effective 
Schools is that all children can learn whatever it takes. So I think 
all children can learn is certainly a parallel with No Child Left Be- 
hind. I think probably some of the disagreement that we have 
might be in the whatever it takes. 

Effective Schools is a continuous improvement school reform 
model. It uses data-driven decisionmaking. It also promotes 
disaggregation of data for certain groups of students. I believe that 
one of the positive things that No Child Left Behind has done is 
to focus attention on student achievement through this 
disaggregation of data. Because of this, many States are paying 
much closer attention to the achievement levels and learning of 
American Indians. In fact, this August the Council for Chief State 
School Officers will be holding a forum to discuss what the States 
can do to help Indian students learn. 

I guess where we kind of depart is that we do believe that No 
Child Left Behind assumes that every community, every school and 
every child are the same, and that is it seen by us as more of a 
one-size-fits-all model with no regard for socio-economic differences, 
for differences in learning styles, cultural differences or inequality 
of resources. 

It is a top-down attempt at school reform that in my opinion or 
in our opinion makes a mockery of such concepts as state rights 
and local control. This is true at the State level as well as at the 
51st State level, which is the BIA. NCLB is punitive, rather than 
supportive. We should be helping schools build capacity, not pun- 
ishing them. 

Before schools go into school improvement or corrective action, 
terms that are part of No Child Left Behind, there should be qual- 
ity technical assistance provided to the schools. For schools funded 
by the BIA, there has been little or no quality technical assistance 
provided. Only recently did BIA Office of Indian Education Pro- 
grams distribute money to schools and education line officers for 
professional development and other purposes. This has been in the 
last 2 weeks. This is June. School is out in most locations. This is 
money that should have been distributed early in the school year 
so that schools could get the best use out of it. 

Grant and contract schools at least are able to carry this money 
over into the next school year. BIA-operated schools, approximately 
one-third of the schools in the Bureau-funded system, must have 
it obligated by September 30. Many school administrators that I 
have talked to are worried that they will not be able to make it 
because of the cumbersome procedures and delays in being able to 
issue contracts to service providers. 

We have also had comments from schools about the fact that the 
Bureau is telling them who and who they cannot use as service 
providers. The same is true of the contingency funds that Mr. Pari- 
sian talked about earlier. Although I can understand why the con- 
tingency funds just now went out to the schools on a pro-rated stu- 
dent unit basis, some of the schools may have some difficulties get- 
ting these obligated before the end of the fiscal year. I have been 
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told by some administrators that it can take up as long as 6 
months to go through the contracting process. 

In a report, From the Capital to the Classroom, Year Two of 
NCLB, from the Center on Education Policy, it is also noted that 
38 out of 48 States responding to a question about capacity re- 
ported that they do not have sufficient staff to carryout the duties 
required under NCLB. Yet local school districts said that State 
education agencies were the resource they relied on the most to 
help them implement the Act. In the same report, 24 of 40 States 
reported that fiscal problems were adversely affecting their ability 
to carryout the law. One-half of the responding States said that 
local school districts are currently being hampered in attaining the 
goals of the act because of fiscal problems attributed mostly to the 
State budget deficits. All of this certainly has a direct impact on 
the public schools serving Indian students. 

Of concern to most Indian schools, often because of their small 
size and their isolation, is the provision about highly qualified 
teachers. As you know, it has been discussed here before that 
teachers need to have a degree in the subject that they are teach- 
ing. In many of these rural schools, they might be teaching two or 
three or four subjects, and they are not going to be able to meet 
that requirement. This is the same which is true for BIA-funded 
schools as well. 

Also, the provision about school choice is really not feasible for 
rural schools, nor is the provision for supplemental services. If a 
school is failing, there are sometimes no alternatives offered within 
hundreds of miles and supplemental service providers are often 
nonexistent or very expensive because they are traveling great dis- 
tances. 

There is way too little focus on social causes of poor performance. 
Children cannot learn when they are hungry or tired. They cannot 
learn when they are affected by alcohol and drugs. Indian students 
also have a long history of struggling on standardized tests. That 
weakness can be traced partly to their lack of knowledge of 
English. Non-Indian students typically enter kindergarten with a 
working knowledge of 20,000 words in English. For Indian stu- 
dents, their vocabulary at that age usually hovers around 3,000 
words. These are not excuses, but these are facts of life for children 
who live on Indian reservations. 

I really believe that with No Child Left Behind, there is way too 
much dependence on the standardized test. There are other ways 
that we can assess children’s learning on an ongoing basis without 
putting everything on one day in a child’s life when they come in 
to take a test. We have recently completed a 3-year school reform 
capacity-building grant that was funded through the Office of Edu- 
cation Research and Improvement. We worked with 16 schools dur- 
ing that time, and a the end of the time we found that the schools 
all showed significant increases in reading achievement. 

When we began to isolate the variables, it was shown that the 
cultural curriculum that was used was the only reliable predictor 
positively associated with achievement gains at the elementary 
level. At the middle and high schools, tribal values was the best 
single predictor of achievement gains. So culture and language are 
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extremely important in helping make success for the Indian stu- 
dents. 

I would like to just say that I made an attempt to go out and 
get some feedback from administrators within the Bureau system. 
There is real concern about the focus on the bureaucracy and very 
little focus on teaching and learning. They are very frustrated. 
They feel like it is a threatening environment that they are work- 
ing in that has created even more stressful working environments; 
that there are unreasonable timelines; dictatorial attitudes; lack of 
assistance; too many mandatory meetings; poor dissemination of 
information; funds not available on time; and inconsistent imple- 
mentation of policies. 

A big issue has been background checks. In one instance, an ad- 
ministrator reported that it took 75 days to get clearance on the 
background check. In another, an administrator hired 10 people in 
November, 5 ended up taking up other positions while waiting for 
clearance and two others finally got clearance 3 weeks before 
school was out. 

So we are really concerned about some of the administrative 
issues, and although those are not connected directly to No Child 
Left Behind, they certainly affect the implementation. We are also 
concerned about the reorganization of the Bureau. It is very con- 
trary to the various public laws that we have worked hard on over 
the years. So education once again no longer has direct control over 
administrative support services, and that is going to end up being 
very harmful to the schools in the end. 

We thank you again for this opportunity and would be available 
to answer any questions. 

[Prepared statement of Ms. Taylor appears in appendix.] 

The Chairman. Thank you. 

When I went to college, I went to what used to be called San Jose 
State Teachers College. It is in the university system now, in Cali- 
fornia. Maybe you know that school in San Jose. In those days, the 
State of California gave two types of teaching credentials. One was 
called a special education credential, which said you were qualified 
to teach a specific subject from K-2-year college level. The other 
one was called a general education certificate which said you were 
qualified to teach anything K-12. After I got out, one of my first 
jobs, guess what, I got assigned to music, science, and girls PE, and 
I did not know one single thing about any of them. 

They have changed that now. I still have those credentials, by 
the way, and I still do not know anything about them. But I never 
saw such a dumb way of filing credentials for people just so schools 
could move you around any way they wanted. Of course, public 
schools, they loved those of us who had general education creden- 
tials because that is exactly what they did. They stuck us in all 
kinds of stuff. Where there was a hole, that is where they would 
put us. 

I thought, what a disservice to kids. Well, I put up with that for 
a little while, and then I participated in a one-man Indian uprising 
and got out of there, but it was one of the dumbest things I have 
ever been involved in, when they gave me that teaching credential. 

Well, let me go on. Dr. Bordeaux, I am sure you never faced that 
problem with your credentials. 
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Mr. Bordeaux. Daily, every day. 

The Chairman. Every day. Good to see you. I believe this is the 
first time you have been in front of the committee since we took 
testimony on the original bill, if I am not mistaken. Is that correct? 

Mr. Bordeaux. You are close. It was a little over 2-years ago, I 
believe. 

The Chairman. Thanks for being here. 

STATEMENT OF ROGER BORDEAUX, SUPERINTENDENT, 
TIOSPA ZINA TRIBAL SCHOOL 

Mr. Bordeaux. I would like to talk a little bit about the imple- 
mentation of the No Child Left Behind law, and specifically a cou- 
ple of issues that deal specifically with the Native American Edu- 
cation Improvement Act, which you, Mr. Chairman, sponsored. One 
of the things that is kind of troubling is the Department of the In- 
terior’s decision not to implement a lot of things. I think it was 
brought up by you and Senator Inouye about the reporting require- 
ments and some of the things that have gone. 

I think if you even go back to the education amendments of 1978 
when 95-561 was passed, there are still some things on the book 
that they chose never to implement. It is kind of perplexing why 
they have never done, nobody has ever really pushed them to do 
a lot of the things. 

One of the big issues right now is the big reorganization stuff 
that is going on. I faxed some exhibits to the committee office and 
I want to make sure that all of these exhibits become part of the 
record. I will give them again. 

The Chairman. I am told we do have them. They will become 
part of the record. 

Mr. Bordeaux. Okay, thank you. 

One of them is from the Congressional Research Service. We re- 
quested a congressman to do the legal research through CRS to ask 
if the reorganization complied with the No Child Left Behind law. 
In essence, the response from CRS said that the Department of the 
Interior appears to have acted in contravention of that intention 
and in violation of the statute. I think it is important that some- 
body in Congress tells them that the reorganization, what they are 
doing violates the No Child Left Behind law and they need to stop 
that reorganization process specifically in regard to education func- 
tions. 

Another big issue which was brought up by Ms. Rosier and also 
you and the other Senators, deals with the whole thing of school 
curtailment language in the American Indian Improvement Act. It 
is a perception that they have that they have the authority to close, 
consolidate or substantially curtail any school that they choose to. 
At the committee level of the Negotiated Rulemaking Committee, 
it was the tribal representatives’ interpretation of the law that it 
is clear that Congress says that they can do that only with tribal 
governing body approval. I think that is something that needs to 
be made clear. My interpretation of what Congress intended was 
that there be a tribal governing body involvement in those deci- 
sions. 
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So I think those are two big things that I think part of the Na- 
tive American Improvement Act, Indian Education Improvement 
Act that really needs to be taken a look at. 

I also put in the exhibits another thing that kind of troubles me, 
which is that there are at least 11 different programs that I went 
through, and all of the funding provisions that are on the Depart- 
ment of Education’s Website. There are at least 11 programs that 
do not have any Indian set-aside money. So if you look at it from 
one of our perspectives anyway, is that at least in those 11 pro- 
grams, all of the children that are in public schools receive those 
moneys through the state. For the 50,000 children that are in BIA- 
operated or -funded systems, they do not have access to those 11 
programs, either through the Bureau or through the States. 

There are other places that I think, and I know that not nec- 
essarily in NCLB, but the Department has requested as part of 
special ed, if you look at the funding source in special education, 
there has been about an 80 or 90 percent increase in the last 3 or 
4 years. If you look at the Bureau’s appropriation amount, there 
has only been about a 7- or 8-percent increase. That was something 
that was initially requested by the Department of Education, I be- 
lieve, and was concurred by Congress in appropriation language. 

Part of that whole funding problem, too, is because of what Car- 
men said about the Bureau’s process of going through amendments 
and reviews and all this kind of stuff, they end up, this is again 
what we perceive, at the end of the year at least the last 2 years, 
they have had a lot of money at the end of the year and they have 
to give it back to Treasury or somebody, or else distribute it. So 
they end up distributing money, like within the last 2 or 3 months 
they came up with a program called Project Achieve at all the 
schools. 

The Chairman. That is one of the complaints we had, by the 
way, when I mentioned some complaints a while ago that there is 
some sort of last-minute dumping of the money so it would not go 
back to the Treasury, with no real plan about where it was going 
to go. 

Mr. Bordeaux. Yes; and I think all of that is real planning prob- 
lems up front. I am not even sure that they have money from the 
Department of Education for next year’s funding cycle for school 
improvement funds. The program starts July 1, which is only 2 
weeks away. In our case, at our agency they are having a meeting 
on June 28 and 29 about the amendment process, of how to get the 
money for programs that supposedly start on July 1. 

I submitted an application for next year, toward the end of 
March or early April, in anticipation of something like this, and I 
have not gotten any response yet at all. I suspect that those fund- 
ing sources will probably not become available at the school level 
until September or October. It is planning structures that have to 
be really fixed because it is happening at the school level, and we 
are not getting money 10, 11, 12 months into the school year. 

And then the last thing I really want to talk about also is the 
whole accountability stuff in No Child Left Behind in regards to 
adequate yearly progress and falling into school improvement or 
corrective action or restructuring. I have some exhibits. I think I 
have four charts from testing data from Tiospa Zina Tribal School 
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which shows that results based on norm reference testing which is 
national testing stuff that the Bureau uses for assessment, I have 
the State assessment processes which are augmented assessments 
from the national norm tests, and then I also have some individual 
assessments that we do based on our own standards that we devel- 
oped as part of the Goals 2000 legislation a number of years ago. 

There is a lot of wide discrepancies on who and what assessment 
we should use, plus the differences. In taking these three assess- 
ments, they show different things on the percentage of students 
that are proficient and advanced. One of the illustrations is in 
math. At the 11th graders, in one instance 59 percent of our 11th 
grade students are proficient or advanced in mathematics, and 
then in a different case, 29 percent are. So if some schools choose 
to adopt the State stuff, or if they even adopt their own, I am one 
of those strong believers that the way that the law is written, all 
school children will be in schools that will be in restructuring by 
the year 2014. It just cannot happen where 100 percent of the kids 
will be proficient or advanced regardless of whose criteria it is 
going to be. 

So I think No Child Left Behind is like a real good idea, but a 
bad strategy. I was kind of jokingly telling my brother who is a 
public school superintendent that that whole thing of No Child Left 
Behind, of having a real good goal to reach, but a bad strategy to 
get there, reminds me a little bit of what is going on in Iraq right 
now, but that is a different area that we need to talk about some 
other time. 

So in conclusion, I think that we have to look real close at what 
we are doing to kids in general and Indian children specifically be- 
cause of poverty issues on reservations. If we do not change some 
things and do some proper planning way ahead of time and do 
stuff, we are not going to make a lot of big significant difference 
even over the next 4, 5, or 6 years. 

Again, if there are any questions, I am more than willing to take 
them. 

[Prepared statement of Mr. Bordeaux appears in appendix.] 

The Chairman. Okay, thank you. 

Let me start with Ms. Sparks. You have been in your current ap- 
pointment less than 1 year, Ms. Sparks? 

Ms. Sparks. About 1 month. 

The Chairman. About 1 month. Well, then I do not want to un- 
load questions on you that you probably do not know anything 
about, but if you cannot answer them, maybe you could get back 
to us. 

Ms. Sparks. I will certainly make an attempt. 

The Chairman. Yes; that is good. In your written testimony, you 
say there are numerous concerns about the act, but as near as I 
can tell after two years of implementation, the Indian Education 
Association has not offered any recommendations for changes. Do 
you know why that is? 

Ms. Sparks. We have spent a lot of time reviewing the legisla- 
tion. I do not want to make excuses, but we have been short-staffed 
and my position has been filled just most recently. We are now 
here in Washington, DC and we are going to be more active and 
more vocal on legislation with regard to Indian education. 
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The Chairman. Good, because we need help. I have to tell you, 
we do not have all the knowledge around here, and if we do not 
get help from professional organizations, we wallow around some. 
So I certainly encourage the National Indian Education Association 
to participate with recommendations to help us with bills like this. 

You have only been there 1 month, but do you know if your orga- 
nization, the NIEA, has partnered with any tribes or tribal schools 
to help prevent this terrific dropout rate that we have of Indian 
kids? 

Ms. Sparks. Certainly. In the past, we have worked with a num- 
ber of schools and tribes. I can get you the specifics once I get back. 

The Chairman. Would you do that? 

Ms. Sparks. Absolutely. We are looking forward to going out into 
Indian country throughout the rest of this year and holding listen- 
ing sessions and working with the schools and finding out exactly 
what is going on in the community and how we can address it here 
through our organization. 

The Chairman. All right. If you would provide that to the com- 
mittee, I would appreciate it. 

Ms. Sparks. Absolutely. 

The Chairman. Your testimony also notes that certain testing is 
quote, “ culturally inappropriate” for Indian kids. Give me an ex- 
ample of that. Is math “culturally inappropriate,” for instance? 

Ms. Sparks. I think what that statement means to say is that 
the way that the tests are being administered is culturally inappro- 
priate and they do not accurately reflect what our children are 
learning and how they are learning it. I think the exhibits that Dr. 
Bordeaux has submitted demonstrate what it is that we are trying 
to convey as far as how the tests are administered, what is in- 
cluded on the tests. 

It is not to say that math is culturally inappropriate. What we 
need to have is testing standards that more accurately assess what 
our children are learning. 

The Chairman. Can you give me any example of what is cul- 
turally inappropriate? 

Ms. Sparks. No; I cannot. 

The Chairman. Your testimony also states that the definition of 
“highly qualified teachers” does not include knowledge of local tra- 
ditions. I happen to think that knowledge of local conditions are 
really important for a teacher of Indian children. Would you sug- 
gest that that be included as a definition of “highly qualified teach- 
ers”? 

Ms. Sparks. I definitely think that should be taken into consider- 
ation. We are very encouraged by listening to the panel before us, 
as Native language speakers or teachers that would have some of 
these qualifications. While they are not considered highly qualified 
teachers to teach content areas, they would still not be excluded 
from teaching in the schools. 

The Chairman. I think that is important, too. 

Your testimony indicates that there was no focus on parental in- 
volvement in the No Child Left Behind Act. How can we address 
that? Does the Federal Government have to dictate parental in- 
volvement? I think we do that with Title I, if I am not mistaken. 
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There has to be an Indian board or something that helps determine 
the use of Federal money for Indian kids. 

Ms. Sparks. Sure. It certainly could be encouraged through Fed- 
eral legislation. It has worked in the Native model through Indian 
Head Start and the Head Start program’s parental involvement is 
included. I do not think that it is something that cannot be in- 
cluded in Federal legislation. I think it is certainly something that 
should be included as far as encouraging parental involvement be- 
cause it does work in the Native model. 

The Chairman. Thank you. I appreciate it. 

Ms. Taylor, your testimony indicates that since 1987, the Na- 
tional Indian School Board Association has promoted effective 
schools research. What would you say is the most important data 
that has come out of that research? 

Ms. Taylor. Actually, the BIA, Office of Indian Education Pro- 
grams promoted it and actually used effective schools research for 
school improvement from about 1987-94. One of the things that we 
began to see, because we worked with them very closely during 
that time, we saw definite improvement in the school climate and 
the learning environment for the children. That seemed to be a 
very strong focus. We began to see that there was less turnover in 
teachers and administrators. We began to see improvement in test 
scores. I would say that those are the three probably primary im- 
provement areas that we saw over time. 

The Chairman. Thank you. 

Your testimony also stated that the No Child Left Behind Act 
made education more standardized, but not for language, culture 
and history. You do not need to answer this, but I am not sure how 
we do standardize things like language, culture and history be- 
cause tribes are different. I think it is important, but certainly 
ought to be left to the local school boards and the local people to 
determine what ought to be included. 

Ms. Taylor. Correct. 

The Chairman. You stated that attracting highly qualified teach- 
ers is difficult. I certainly agree. Would you agree that one of the 
ways to help solve that problem is to get more people who live on 
the reservation, more Indian people involved in teacher education 
where they can get training? 

Ms. Taylor. Yes. 

The Chairman. Do you think we are doing an adequate job in 
the Administration or in our side of the Hill here in trying to pro- 
mote that? 

Ms. Taylor. I think there needs to be more focus on it. Funds 
always help, of course, to help pay for tuition et cetera, for teach- 
ers. I think perhaps there needs to be more focus on what we call 
the para-educators, those people who are teaching assistants in the 
schools that are local people, work with them, get them into 4-year 
positions. 

The Chairman. One of the problems I think on reservations is 
that a lot of the people that go to the tribal colleges, they are peo- 
ple who got married when they were young, had children, and they 
have children, and so they find it convenient to go to the tribal col- 
lege because it is right there, and they can have somebody watch 
the kids while at school. But it is difficult for them to move to some 
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city a few hundred miles away to get teacher training or to get 
their certification because of their children. They cannot do it. It 
seems to me that the more we can do in the trihal-controlled 
schools or the Indian colleges toward getting people teaching cre- 
dentials, the better we would all be. 

Are there some successful programs out there that you know that 
have taught Indian children toward proficiency in both English and 
their traditional language too? I realize that in some tribes, the 
language is almost a dying language. Nobody under 60 years old 
can speak it anymore in some tribes. But the larger tribes, like the 
Navajo and the Lakota and so on, there are probably some success 
stories there. 

Ms. Taylor. I cannot name one right now, but I am sure that 
there are some. 

The Chairman. That is all right. It was just in passing. Thanks 
anyway. 

I thank this panel for being here. We will submit some questions 
in writing, too. Thank you very much. 

Our last panel will be Terry Ben, director of the Tribal Schools, 
Mississippi Band of Choctaws; and Leland Leonard, the director of 
the Division of Dine Education Committee for the Navajo Nation 
from Window Rock. If you gentleman would sit down. We appre- 
ciate your both being here. We will start with Mr. Ben. 

As with the other panels, we are running a little late. We have 
been in here almost 3 hours now. If you could abbreviate, your 
complete testimony will be in the record. 

Go ahead, Mr. Ben. 

STATEMENT OF TERRY BEN, DIRECTOR OF TRIBAL SCHOOLS, 
MISSISSIPPI BAND OF CHOCTAW INDIANS 

Mr. Ben. Mr. Chairman, it is a pleasure to be here this after- 
noon. I will just be abbreviated. The Mississippi Band of Choctaw 
Indians operates the largest consolidated tribal school system in 
the Nation. This school system consists of eight schools, including 
a boarding high school, located in six different tribal communities 
spread over three counties and claims about 1,800 students. 

I know this hearing is about No Child Left Behind, and how it 
relates to Indian country and the Mississippi Band of Choctaw In- 
dians specifically. The written statement addresses that, but I have 
a few points that I would like to make here about Indian education 
in general. 

The primary effect of No Child Left Behind is to concentrate trib- 
al and Federal attention on finding the most equitable way to dis- 
tribute what is in fact inadequate funding. That is the main situa- 
tion where we would like to concentrate on. The testimony will be 
reflecting that. 

The danger of No Child Left Behind is that it will compare tribal 
education to the overall education system on an equal basis. How- 
ever, there is nothing equal about Indian education. It has never 
been properly funded. We had no schools in all of Mississippi for 
Choctaw kids until the 1920’s and no high school until 1963. Our 
population is bilingual and disproportionately poor, widely dis- 
persed and isolated. 
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Such factors as these have to he considered when distributing 
Federal funds, as well as when looking at performance. No Child 
Left Behind is useful for measuring academic progress of Indian 
children in relation to other children within the trib^e’s State. That 
is a useful measure that helps to determine if our educational pro- 
gram is working. 

But the real challenge is to require the Federal Government to 
adequately fund Indian education. The only reason Choctaw 
schools have achieved anything like parity with public schools in 
our area is because the tribe has spent a lot of its own money, over 
and above what the BIA has provided, and have been able to add 
programs, increase teacher pay and build schools. 

For the record, over the past 8 years our tribal governments have 
provided an average of about 20 percent of the annual funding for 
our schools. Of the $50 million spent on school construction during 
that time period, approximately $35 million was provided by the 
tribe. While this has improved educational attainment of our tribal 
members, it has required a diversion of tribal resources away from 
tribal government’s primary goal of creating jobs and economic de- 
velopment in order to lift the economic success of our people. 

Education is certainly a key component to increasing economic 
well-being, but in Indian countiy education is supposed to be a 
Federal commitment and obligation. No Child Left Behind does not 
solve the funding inadequacies now account for the unique cultural 
issues of the tribal schools. 

Basically, what we are asking and what we heard about as far 
the testimony this morning, we heard a lot about contingency 
funds; we heard a lot about grants from different groups coming 
down and maybe not coming down to Indian country or the Choc- 
taw area. But basically, what we are proposing is increasing the 
basic ISEP formula, that is the basic number that each individual 
Indian child, that is what they get in terms of being enrolled and 
being counted in what they call student count week. 

What we would like to do is propose that the committee at some 
point in the future to maybe raise that particular area in basic 
ISEP to maybe someday a match or be close to what DOD figures 
are for military schools. We believe that a consistent funding in the 
area of basic ISEP will be the basic way to go, rather than relying 
on grants that a tribe may get or a school may get or not get. 
Grants are usually for about a 2- or 3- or 4- or 5-year period. Some- 
times maybe a good program may not be carried out in its entirety 
in its life during that time period. 

So that is the basic proposal from Mississippi Band of Choctaw 
Indians to maybe hopefully substantially increase the basic ISEP 
formula which is usually about $3,000 per child as such. 

So to wrap it up, I would like to say three more items just for 
the committee to hear: A sizable increase for the basic ISEP; also 
as we heard in previous testimony this morning, increase funding 
for transportation. We have had our transportation mileage basi- 
cally decreased over the last 2 years. Also as mentioned in official 
testimony, we would like basic ISEP also to include a pre-K pro- 
gram to be a part of the basic ISEP. 

As we all know, there are all kinds of different studies in Amer- 
ica and the importance of the pre-K programs cannot be argued by 
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anybody. It is a great excellent program. I realize that there are 
daycare centers out there. I realize that there are Head Start cen- 
ters out there, but not every child, not every Indian child is part 
of daycare or they are not part of Head Start because facility con- 
straints; because of distance from those centers. 

So we urge this committee in the future also to recommend in 
the basic ISEP a pre-K program that is one of the things that can 
really be of great benefit not only for Mississippi Choctaw, but for 
all of Indian country as such. That is an item I wish to convey. 

Before I yield the mike, I would also like to mention one thing 
that was a concern to us, and I wanted to get up so very bad, but 
I did not earlier when somebody was talking about school construc- 
tion. We do have one school. We have a high school there, Choctaw 
Central High School. It was built in 1963. As one of the fellow Sen- 
ators indicated on the panel, we could use some dollars in that 
area, too. Choctaw Central High School was built in 1963. Our 
school system has some good schools, but we need some more addi- 
tional new schools. 

With that I would like to thank the committee. Thank you, Mr. 
Chairman. 

The Chairman. Thank you. 

I realize you probably do have some problems in construction, 
and the problems any school has with high school dropouts or a kid 
now and then going bad, something of that nature. But by and 
large, I think the Mississippi Band of Choctaws have done a won- 
derful job with their education program. It is really kind of a model 
that a lot of other schools ought to take a look at. Any tribe that 
can provide $35 million of its own money for school construction 
also says something about their economic situation and the suc- 
cessfulness of the tribe in general. 

So please give Chief Martin my personal best wishes. He has 
been a good friend of this committee for years and years. 

Mr. Ben. I will. 

The Chairman. We will now to go our last witness. Mr. Leonard, 
if you would like to proceed. Your complete testimony will be in the 
record and you may abbreviate. 

STATEMENT OF LELAND LEONARD, DIRECTOR, DIVISION OF 
DINE EDUCATION COMMITTEE, NAVAJO NATION 

Mr. Leonard. Thank you, sir. Greetings from the Navajo Nation. 

Chairman Campbell, members of the committee, on behalf of the 
Navajo Nation, thank you for inviting us to provide testimony be- 
fore the honorable committee on the topic of implementation of the 
No Child Left Behind. 

The Navajo Nation’s view of implementation of No Child Left Be- 
hind of 2001 is two-fold. First, the Navajo Nation agrees with the 
intent of the No Child Left Behind Act, which is to not only have 
our children achieve at the highest capacities or capabilities, but 
also insist that our educators also achieve at their highest capabili- 
ties. Second, the changes initiated by the No Child Left Behind Act 
resulted in the Navajo Nation asking itself two questions. First, do 
the changes help the Navajo Nation better educate its children and 
better train its educators? Or, do the changes merely disrupt the 
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Navajo Nation’s self-determined progress in better educating its 
children and better training its educators? 

Based on the implementation thus far, the Navajo Nation says 
yes to both questions. The changes do help, but they also disrupt. 
A balance must be reached between both. The Navajo Nation en- 
courages flexibility in the implementation of the No Child Left Be- 
hind Act. The Navajo Nation is in the best situation to embrace the 
changes that help the Navajo Nation better educate its children 
and better train its educators, while at the same time have the 
ability to refrain from implementing certain changes that disrupt 
the Navajo Nation’s self-determined progress in better educating 
the Navajo children and better training for its educators. 

The Navajo Nation, along with other nations, only wants to be 
able to provide the best education for its children and to push our 
children to achieve higher standards, as recently recognized by the 
U.S. President in signing an Executive order on Indian Education. 
The President stated. 

We place a high value on education because we understand the importance of edu- 
cation to our future, and the importance of the education to tribal nations. 

It is really important that we get it right. The President also 
stated his vision was clear. On this day, April 30, 2004, the Presi- 
dent agreed that we must make sure our visions are clear, starting 
at the Federal level. Therefore, the Navajo Nation agrees, espe- 
cially in regards to the implementation of the No Child Left Behind 
Act. It must begin at the Federal level with Native input. We must 
get it right and our vision must be clear. 

The Navajo Nation would like to provide some comments on 
some specific areas of the No Child Left Behind Act, starting with 
the initial testing results. Navajo testing for the years 2002-03 
school years, in BIA-funded schools, 44 percent met AYP. In the 
New Mexico public schools, where there is a large percentage of 
Navajo students attending, 55 percent met AYP. In Arizona public 
schools, 45 percent met AYP. 

Over one-half of the schools are already in school improvement, 
corrective action or restructuring. This number is expected to in- 
crease as the proficiency bar continues to rise over the next few 
years. There is a narrow scope of testing in the No Child Left Be- 
hind Act. It only tests in three subject areas: Reading, math, and 
science. While these subjects are important, the No Child Left Be- 
hind Act excludes tests given to students who may be excelling in 
other areas such as music, art, or Navajo language. 

As the committee here is well aware, not only the Navajo Nation 
but all Natives prioritize retention of their Native languages. As 
you know, no credit is received for such achievement under the No 
Child Left Behind Act. The No Child Left Behind Act tempts 
schools to focus on areas where the statute requires testing and 
causes them to de-emphasize or eliminate programs that many stu- 
dents are involved with and excelling. 

The focus on testing concerning No Child Left Behind, the con- 
tinued focus, if not the heightened focus on test results, has had 
predictable results. In many cases, teachers are increasing home- 
work, expanding drill times on what some may say is teaching to 
the test. This merely encourages implementing methods that were 
not working before. The Navajo Nation is aware that the children 
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are very diverse. Some excel in math and science, while others 
excel in arts and physical science. 

The Navajo Nation merely requests the flexibility to foster the 
excellent in those children according to their talents and skills. 
Thus far, the Navajo Nation has seen very little flexibility in the 
No Child Left Behind Act. There is not a lot of data or scientifically 
based curriculum concerning what works for Navajo children. That 
which does exist suggests that the most successful curriculum are 
those that are oriented in the Navajo culture. 

Many schools will discard this information or not have access to 
it, and simply pick programs that have found their way onto the 
approved list at the state or national level. Schools that have a 
large Native American population must have the flexibility and op- 
portunity to develop and implement culturally based curricula. 
There is also a need for specific research funded to evaluate its ef- 
fectiveness. On Navajo, we have the beginning of such research 
under the Navajo Nation’s Rural Systemic Initiative program, but 
the funding for this program is being cut this year. 

There is a large gap in proficiency. The goal of full proficiency 
within the 12-year period is far more realistic in schools where stu- 
dents are already testing at a high level of proficiency than those 
where proficiency levels are very low. The No Child Left Behind 
Act might still label certain schools that need improvement, while 
other schools may be achieving high standards and doing an ex- 
traordinary job. If we may provide an analogy, sir, the No Child 
Left Behind Act is like a track and field event, with several events, 
but the primary focus is on three races. In these three races, the 
fastest runners are given a huge lead, but the slowest runners are 
required to catch up by the end of the race. 

Even with the best intentions of the No Child Left Behind Act, 
the danger is that the students who could not compete with the 
faster runners, although still finishing the race, will still be labeled 
as failing. The No Child Left Behind Act must require gains in stu- 
dent achievement with recognition that every student is an individ- 
ual and with his or her own talents and interests. Testing should 
be used to identify a student’s aptitude and provide guidance for 
the future direction of his or her education. 

Schools need to provide more options as the needs of the Navajo 
Nation and the surrounding society expands. Further, there is an 
isolation factor that is not addressed in the No Child Left Behind 
Act. Essential assistance provided under the act is simply not 
available, or is greatly reduced in isolated areas. There are few tu- 
tors available, and not a very large pool of professional educators, 
no involved business community, and little expert technical assist- 
ance available on an economical basis. Such factors make it imper- 
ative that the act receive full funding and provide a mechanism for 
isolated areas such as the Navajo Nation to access the central as- 
sistance. 

Also, there is another area as far as this reference is concerned 
regarding school boards and parent training. The Navajo Nation 
will have an election in November that includes school boards of 
Bureau-funded schools. We expect a large turnover in school board 
membership, probably about 80 percent. These new members will 
take office during a period when the knowledge required of school 
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board members is at an all-time high, but there is no provision in 
the law for providing training expense. The committee should re- 
visit the school board and parent training situation, especially for 
BIA-operated schools where there are no administrative cost grants 
to pay for training expenses. 

Finally, the No Child Left Behind Act has enhanced the Navajo 
Nation in its process of assuming responsibility and authority over 
educational programs on Navajo, beginning with the BIA schools. 
The Nation is pursuing contracts with the Bureau’s Office of Indian 
Education Programs, which will include functions and dollars for 
providing technical assistance and training to school personnel, 
school boards and parents, and redesign the program to include 
regulatory functions such as establishing standards, accrediting 
schools, data collection and analysis, and also licensing teachers. 
The Navajo Nation plans to take full advantage of this opportunity 
in order to make a positive difference in the educational programs 
on Navajo. 

The Navajo Nation is aware that this is a large undertaking and 
there is the need for additional resources to plan and jump-start 
our educational system. The Congress previously funded another 
tribe on a one-time basis and we understand that this program 
proved to be quite successful. We recommend this committee con- 
sider and discuss this option with the Navajo Nation, and the Nav- 
ajo Nation looks toward this committee for assistance in requesting 
specific funding for the tribal education department line item in 
the BIA budget. 

Mr. Chairman, members of the committee, again thank you very 
much for the opportunity to express our concerns. 

[Prepared statement of Mr. Leonard appears in appendix.] 

The Chairman. Thank you. 

Let me ask each of you a couple of questions. Mr. Leonard, let 
me start with you. You mentioned that there are no training ex- 
penses for new school board members included in the act. What did 
you do before the act? 

Mr. Leonard. Before the act, I think there was money allowed 
in other public laws that provided some. 

The Chairman. With the implementation of this act, did it delete 
the funding that you might have gotten from other sources that 
you had relied on before for training for school board members? 

Mr. Leonard. I believe it has. 

The Chairman. Frankly, I do not think it did, but we will try to 
look into that, but you might also. I think that there were re- 
sources available before to help train new school board members. 
I do not know of anything in this Act that would. 

Mr. Leonard. Through the public laws? Through the other public 
laws? Yes, there is; there remains to be. 

The Chairman. You think there still is. 

Mr. Leonard. I think there still is, yes. 

The Chairman. But the No Child Left Behind Act, I do not think 
it addresses that. 

Mr. Leonard. It does not address that. 

The Chairman. It does not address that, but it did not delete any 
other kinds of funding that was already in place either, to my 
knowledge. 
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Anyway, let’s go on. You said in one of your comments, the No 
Child Left Behind Act excludes testing on other subjects outside 
core subjects like math, science and reading, such as testing on 
tribal languages. How would you implement that from a Federal 
standpoint? How would you make mandates and accountability on 
those subject? 

First of all, I have to tell you, I do not think, and maybe I am 
reading it wrong, one of us is probably reading it wrong anyway, 
the No Child Left Behind Act puts certain standards, but it does 
not say that you cannot implement some of your own standards 
through local school board action. So if nothing requires testing in 
non-core activities like music, science, language, and so on, to my 
knowledge you can still do that through your own directives from 
your school board. Am I reading it wrong or are you reading it 
wrong? 

Mr. Leonard. No; I think we are both right in part. I use that 
example of behind you, there is a Navajo rug, there is tremendous 
imagine and vision that went into that. However, if you applied it 
at school, at this time No Child Left Behind does not give credit 
for that. I think that is the implication. 

The Chairman. I would encourage you to pursue that, because 
some of the things that are not in the Act, they may not be speci- 
fied in the act, but it does not say you cannot. So I think a lot of 
things you can do on your own for your local school board action. 

Your testimony indicated also that research funding has been cut 
for the Navajo Nation rural systematic initiative program for cul- 
turally based curriculum. Was that funding cut as a result of the 
No Child Left Behind Act? I guess it is similar to the question I 
just asked 1 minute ago. 

Mr. Leonard. No, sir; that initiative was started 5 years ago, in 
1998. There was funding through the National Science Foundation. 
It ends on September 30. 

The Chairman. I see. So it really did not have anything to do 
with the No Child Left Behind Act. In your testimony, you stated 
that the Navajo are pursuing contracts with the Office of Indian 
Education Programs. What is the status of those contracts? 

Mr. Leonard. At this point in time, the BIA Office of Indian 
Education program had talked about realignment. The Navajo Na- 
tion had opposed the realignment. So we want to be involved in the 
realigning process, and so our intentions are to contract some of 
the functions at the Albuquerque BIA Office level. At least right 
now, we are looking at what percentage of the function is geared 
toward the Navajo area office. So that is the first thing. We asked 
for some information. We have yet to receive that information. It 
has been about IV 2 months now. 

The Chairman. In the Navajo schools, do you have Native lan- 
guage programs? 

Mr. Leonard. In most schools, we do. We have been very effec- 
tive in that area, as tests show. 

The Chairman. Kids are getting pretty proficient at it? 

Mr. Leonard. Definitely. Yes, sir. 

The Chairman. I certainly commend you for that. I think it is 
really important. Once the languages are gone, it is not the same 
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as listening to a tape that an elder made before he passed away, 
and being able to spend time with the elder themselves. 

Mr. Ben, to increase funding, we have to certainly have some 
data. I am the first one to admit that we have not done a real good 
job at funding Indian education. We have so many youngsters, 
frankly, I know some tribes where one-fourth of the whole tribe is 
under 18 years old. That is how fast our birth rate is. So we are 
always behind the curve when we try to provide the resources 
through our appropriations process here in Washington. 

Now the GAO did a study, but could not assess education fund- 
ing in part because the BIA did not have any tribal data. Is that 
your understanding too? 

Mr. Ben. That is my understanding. 

The Chairman. Do you do any independent tracking that you 
could partner with the Bureau in providing some of the information 
that they have not done? 

Mr. Ben. It states in the proposal that if directed at some point, 
we will be glad to do that. We have some data internally that we 
keep track based on expenditures that we have tracked all these 
years. 

The Chairman. I think that could be important. 

Unfortunately around here, a lot of times the agencies testify and 
then they leave. They do not wait and hear the testimony of the 
other people that might have something to offer or have a different 
opinion. 

Mr. Ben. We would love to take it on. Let’s put it that way. We 
would love to take that project on. 

The Chairman. Okay, good. 

We pass a bill and the President signs it into law, and then there 
are standards and there are rules made in the agencies, as you 
probably know. During that process when they were developing 
standards, did your schools or your tribe have any involvement in 
helping draft the new implementing regulations? 

Mr. Ben. There was a process, what they call a negotiated rule- 
making. 

The Chairman. Did it work for you? 

Mr. Ben. Yes; it is working, the accountability portion and all 
these other things I mentioned today are working. 

The Chairman. Good. I am glad to hear that. 

I do have a few further questions that I will submit in writing. 
Other members may also do the same. We certainly appreciate 
your being here. We will keep the record open 2 weeks for any ad- 
ditional comments you may have or anybody in the audience that 
may have, too. 

Thank you for attending. This committee is adjourned. 

[Whereupon, at 1:10 p.m., the committee was adjourned, to re- 
convene at the call of the Chair.] 
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Additional Material Submitted for the Record 


Prepared Statement of Dave Anderson, Assistant Secretary for Indian 
Affairs, Department of the Interior 

Good morning, Mr. Chairman and members of the committee. I am pleased to be 
here today to speak on behalf of the Department of the Interior about the Depart- 
ment’s efforts to implement the No Child Left Behind Act in its Bureau-funded 
school system. The Bureau operates, either directly or through tribal grants and 
contracts, 184 elementary and secondary schools [and peripheral dormitories] in 23 
States. 

On November 19, 2001, George W. Bush stated that, “Indian education programs 
will remain a priority, so that no American child, including no Native American 
child, is left behind.” President Bush and Secretary Norton are committed to ensur- 
ing that the almost 48,000 Indian students attending Bureau-funded elementary 
and secondary schools receive high-quality educational opportunities and the oppor- 
tunity to achieve. In fact, the President recently signed an Executive order on Amer- 
ican Indian and Alaska Native Education with the purpose of assisting American 
Indian and Alaska Native students in achieving the academic standards established 
by the No Child Left Behind Act [NCLB]. The Department is committed to working 
with the Department of Education to implement this important Executive order. 

As Assistant Secretary — Indian Affairs, I have made Indian education a top prior- 
ity. It is my strong belief that the most valuable asset of our future is our Indian 
youth. In the last few months, I have visited a number of Bureau-funded schools. 
What has become evident to me is the need to establish environments where stu- 
dents are encouraged to excel personally and academically. 

I believe that the high rates of school drop-out, teen suicides, substance abuse, 
and unemployment that exist on many of our reservations are directly caused by 
young people growing up without a strong sense of “HOPE.” They don’t believe that 
they have the opportunity to succeed. Success, achievement and accomplishment are 
not part of their vocabulary. 

I believe that NCLB creates an incredible opportunity for the Bureau and the In- 
dian community to partner and create positive learning environments that will em- 
power our native youth. Our native youth need to realize that the American Dream 
has been made available to them. The American Dream of pursuing your “life’s pas- 
sion” and experiencing achievement and success is available to everyone in this 
great Nation. 

While some may believe that the NCLB is too rigorous, I believe that the human 
mind, body and spirit were meant to be challenged. Some of our native youth have 
been allowed to just “squeak” by because they have not been held to challenging 
standards. It is now time that we recognize that all of our children can learn and 
should be challenged to fulfill their greatest potential. 

To aid in implementing the NCLB in the Bureau-funded school system, I am ex- 
ploring two important concepts that I hope will provide sweeping change in the way 
we view Indian education at the Department. First, it is my vision that every Bu- 
reau-funded school should incorporate a “Success 101” curriculum into the classroom 
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to encourage student achievement, leadership, business investment, homeownership, 
and personal responsibility. Second, I have asked my staff to develop a pilot pro- 
gram to work in partnership with a Bureau-funded school to transform its mission 
into a Leadership Academy. A Leadership Academy will transform the mission of 
a school to one of personal and academic excellence. We hope to weave both the core 
academic curriculum with the personal achievement needs of students by teaching 
success strategies, teamworking skills, effective leadership and communications, and 
other important life skills. The BIA hopes to establish partnerships with tribal 
school, communities and parents to help bring this concept into the bureau-funded 
schools. 

I have asked my staff to develop a Success 101 curriculum and a Leadership 
Academy pilot program. We are currently analyzing how best to implement these 
two programs within available funding and our current authority. During the 
months of July and August, the OIEP will consult with tribal leaders, educators, 
and community members on incorporating Success 101 and Leadership Academies 
into the Bureau-funded school system. My goal is to turn the Bureau-funded school 
system away from the perception that they are “schools of second choice” toward the 
concept of that they are “schools of first choice: of leadership and achievement.” 

Since 2001 the Administration has made a substantial investment to provide stu- 
dents and teachers in BIA schools with a safe physical environment in which to 
learn and grow. A pre-requisite to providing a high-quality education is safe and 
structurally sound schools. With this in mind, the President has requested and se- 
cured funding to replace, rehabilitate, or repair deteriorating schools. In fact, during 
the President’s term he has requested $1.1 billion in funding for the school construc- 
tion program. We are moving forward with the funding provided and we are opti- 
mistic that we will have several schools completed within 1 year. 

The Bureau-funded school system is striving to be a leader in building energy- 
efficient schools. On April 20, 2004, the U.S. Green Building Council awarded the 
BIA and the Baca/Dlo’ay azhi Community School Project [Prewitt, New Mexico] with 
the Leadership in Energy and Environmental Design [LEED] designation. The 
Baca/Dlo’ay azhi Community School was the first LEED certified building in the 
State of New Mexico, and the Bureau of Indian Affairs. The design, construction and 
operation of this building should minimize long-term negative environmental effects 
and energy demands. Several sustainable design features, in addition to Navajo cul- 
tural elements, are incorporated into the innovative design of the school. A number 
of other replacement-school construction projects are also being considered for LEED 
certification. 

While not specifically covered by NCLB, the Bureau has implemented an early 
childhood education program, named the Family and Child Education (FACE) pro- 
gram. The FACE program promotes family literacy by directly serving Indian chil- 
dren from birth through grade three, encouraging parental involvement in their 
child’s academic experiences, developing school readiness skills, and strengthening 
the family community-school relationship. Approximately 2,300 children, 2,240 
adults and 1,800 families are served each year through the FACE program. The four 
components of the FACE program include: Early childhood education, parent and 
child time, parenting skills and adult education. These program components are pro- 
vided in the home and school setting. Under this Administration, the FACE pro- 
gram for Indian children and families has been expanded from 32 to 39 sites. The 
BIA is in the process of instituting an independent review to assess the program. 
The Administration’s budget request contains $12.5 million for this program and 
study. 

The Department is committed to improving Indian education and ensuring that 
no Indian child is left behind. The NCLB is the President’s commitment that all 
public schools will provide students with a high-quality education, and Bureau-fund- 
ed students and parents can expect that our schools also will carry forward that vi- 
sion. Full and successful implementation of the NCLB will require a strong partner- 
ship between the Department and every Bureau-funded school and its community. 

The NCLB required the Department to undertake formal negotiated rulemaking 
for nine specific areas as discussed below. Upon completion and publication of these 
final regulations, the Bureau-funded school system will fully implement the Presi- 
dent’s goal of increased accountability for improved student achievement. In August 
of 2004, the Department will consult with tribal leaders, educators, and community 
members regarding the remaining area to be negotiated as required by the NCLB: 
School construction. 

The NCLB negotiated-rulemaking process provided both the Department and the 
tribal community a valuable opportunity to reassess our education system. The re- 
sults are a thoughtful work product that encourages accountability to aid the Bu- 
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reau in fulfilling its charge to provide a meaningful educational opportunity for the 
young people whom we serve. 

On February 20, 2004, the first six draft regulations were published. These regu- 
lations were developed in 5 months through a process in which the Federal Govern- 
ment sat at the table and negotiated with Indian tribal leaders and Indian edu- 
cation professionals to develop proposed regulations to implement the NCLB. These 
proposed regulations were developed through “consensus” decisionmaking in which 
all 25 Federal and tribal committee members agreed to the final negotiated product. 
The rulemaking committee reached consensus on the following six areas: (1) Defini- 
tion of Adequate Yearly Progress, (2) Geographic Boundaries, (3) Allotment For- 
mula, (4) Student Civil Rights, (5) Grants Administration under the Tribally Con- 
trolled Schools Grants Act, and (6) Funding Distribution. The public comment pe- 
riod on these proposed regulations ends on June 24, 2004. 

During February 2-7, 2004, the committee reconvened and negotiated two addi- 
tional areas required under NCLB: (1) Closure or Consolidation of Schools, and (2) 
National Criteria for Home-Living Situations. Although consensus was reached by 
the committee in the area of home-living standards, consensus was not reached by 
the committee in the area of school closure or consolidation of schools because the 
Federal and tribal committee members had differing legal interpretations of section 
1121(d) of the Education Amendments of 1978, as amended by the No Child Left 
Behind Act. After much thoughtful deliberation, it became clear that consensus 
could not be reached on the issue of whether the Secretary could, without the ap- 
proval of the tribal governing body, close, consolidate, or substantially curtail a 
school pursuant to the regulations promulgated under section 1121 (d). 

The Department is finalizing the proposed regulations for both the school closure 
and home-living standards, and we hope to publish these proposed regulations in 
the Federal Register in the near future. Following the publication of these proposed 
regulations, the public will have 120 days to comment. The Department will then 
review any comments provided. 

We strongly encourage all tribal communities that are concerned with the issue 
of school closure and consolidation to provide comments during the 120-day public 
comment period. This public comment period is invaluable in assisting the Depart- 
ment in fulfilling both the letter and the intent of the NCLB. 

The President’s budget supports implementation of NCLB in the bureau-funded 
school system. The Bureau-funded school system has received significant increases 
in flow-through funding from the Department of Education to aid in the implemen- 
tation of the NCLB. 

In fact, the President’s fiscal year 2005 budget request for the Department of the 
Interior includes a $500,000-increase for the FOCUS program. The FOCUS program 
provides targeted assistance to the lowest-performing Bureau-funded schools. The 
purpose of this funding is to provide technical assistance and raise the level of in- 
struction in these schools to encourage greater student proficiency on challenging 
academic standards and assessments. The FOCUS program has demonstrated im- 
proved student achievement with four of the five past participants, and, in fact, 
after the first year one school raised its student academic proficiency levels by over 
20 percent with the help of the FOCUS program. 

Another success the Department has had in implementing the NCLB was passing 
the Department of Education’s rigorous review of OIEP’s application to receive 
Reading First grant money. In November 2003, the OIEP was awarded a $30.4-miI- 
lion, 6-year Reading First grant from the Department of Education. The purpose of 
the Reading First program is to improve reading achievement through scientifically 
based reading research for grades K-3 by promoting teacher development and in- 
structional strategies that focus on phonemic awareness, phonics, fluency, vocabu- 
lary, and text comprehension. In March 2004, the OIEP awarded its first 22 sub- 
grants to eligible schools and will be awarding two more grants in July 2004. We 
are excited about the opportunities that this Reading First Grant will open in our 
Bureau-funded school system. 

Thank you for the opportunity to be here today to testify on this important issue. 
I would be happy to answer any questions that you have. 
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History of Tribal School Construction Funding 
FY 1994 through FY 2005 
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My name is Dr. Roger Bordeaux; I am the superintendent of Tiospa Zina Tribal 
School and the Executive Director of the Association of Community Tribal Schools Inc. 
(ACTS). I have been the Superintendent for 14 years and the Executive Director for 20 
years. I was probably one of the first Title I students in the late 1960’s. 

Tiospa Zina is a tribal school on the Sisseton Wahpeton Dakota reservation in 
northeast South Dakota and southeast North Dakota. Tiospa Zina started in the spring of 
1982 with 1 2 students and now serves over 500 students. The primary reason for the 
growth of the school population relates to the schools strong commitment to cultural 
relevancy and the Effective Schools continuous improvement model. The schools 
mission is “Learners will retain their own unique culture and be prepared for a 
technological/multl-cultural society.” 

ACTS represents a significant number of the over 1 25 tribally controlled 
elementary and secondary schools. There are over 25,000 students in tribal elementary 
and secondary schools. The schools are in the states of Maine, Florida, North Carolina, 
Mississippi, Louisiana, South Dakota, Minnesota, North Dakota, Michigan, Iowa, 
Wisconsin, Kansas, Wyoming, Oklahoma, Montana, California, Washington, Idaho, 
Nevada, Arizona, and New Mexico. Our mission is to “assist community tribal schools 
toward their mission of ensuring that when students complete their schools they are 
prepared for lifelong learning and that these students will strengthen and perpetuate 


traditional tribal societies.' 
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We are here today to talk about the implementation of the “No Child Left Behind 
Act” in Native American communities. I would like to talk about the lack of 
implementation and the disregard for federal law, 

1 . The Native American Education Improvement Act included in NCLB 
required the Secretary of Interior to vest all education functions 
through the Assistant Secretary for Indian Affairs to the Director of the 
Office of Indian Education Programs. These functions include 
personnel, contracting, procurement, finance, operation and 
maintenance, technology, facilities construction, and any other 
programs and expenditures of Federal funds for the purpose of 
education. (25 USC 2006) 

THE PROPOSED BIA RE-ORGANIZATION VIOLATES 
FEDERAL LAW AND TAKES ALL OF THESE FUNDS AWAY FROM 
EDUCATION. ONE EXAMPLE OF A MAJOR EFFECT IS THE BIA’s 
CHOICE TO ABANDON A MASTER TECHNOLOGY PLAN 
(ORIGINALLY PART OF A VICE PRESIDENTIAL RE-INVENTION 
LAB) THAT INCLUDED OVER $50,000,000 PER YEAR FROM THE E- 
RATE PROGRAM TO SCHOOLS. 

2. The Native American Education Improvement Act included in NCLB 
required the Department of Interior to meet specific deadlines including 
the negotiated rule making process, transfer of functions, feasibility 
studies, reports to Congress, survey of Facilities Conditions, and 
establishment of the Division of Budget Analysis. 
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THE BIA DECISION TO DISREGARD DEADLINES HAS 
CAUSED UNNECCESSARY DELAYS IN FUNDING TO SCHOOLS AND 
CONFUSION ABOUT WHETHER A SCHOOL HAS MADE ADEQUATE 
YEARLY PROCESS. 

THE BIA INTERPRETS NCLB AS GIVING THE SECRETARY 
ARBITRARY AUTHORITY TO CLOSE, CONSOLIDATE, TRANSFER, 
OR SUBSTANTIALLY CURTAILMENT OF A SCHOOL OR SCHOOL 
PROGRAM WITHOUT ANY TRIBAL GOVERNING BODY APPROVAL. 

3. NCLB’S statement of purpose includes the promotion of schoolwide 

reform and the promotion of greater decision-making authority and 
flexibility to schools. 

BIA-OIEP HAS IMPLEMENTED NCLB BY QUESTIONING 
LOCAL SCHOOL DECISION MAKING AND SCRUTINIZING SCHOOL 
IMPROVEMENT PLANS. THEY HAVE DICTATED FROM AFAR 
WHAT IS BEST FOR THE CHILDREN IN BIA FUNDED SCHOOLS. 
THEY HAVE DELAYED FUNDING DISTRIBUTION BECAUSE OF 
THEIR REVIEW PROCESSES. 

THE READING FIRST GRANT PROCESS HAS BEEN 
EXTREMELY PRESCRIPTIVE WHICH HAS FORCED MANY 
SCHOOLS NOT TO APPLY. THE STRINGENT ADHERENCE TO 
WHATEVER THE DEPARTMENT OF EDUCATION SAYS AND WANTS 


IS LIKE THE TAIL WAGGING THE DOG. 
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1 HAVE HEARD STORIES OF TEACHERS BEING REQUIRED 
TO GIVE WEEKLY READING FLUENCY TESTS AND DISREGARD 
READING COMPREHENSION, TEACHERS FOCUSING ON 
TEACHING TO THE HIGH STAKES TEST AND DISREGARDING 
HIGHER ORDER THINKING SKILLS, AND TEACHERS PRESSURED 
TO DISREGARD ALL SUBJECTS EXCEPT DISCRETE READING 
SKILLS AND DISCRETE MATH SKILLS. 

4. NCLB’s primary purpose is to leave no child behind but Native 

children are sometimes not included. 

THERE ARE AT LEAST 11 PROGRAMS WITHIN NCLB THAT 
HAS NO INDIAN SET-ASIDE. THERE IS FUNDING THAT GOES TO 
THE STATES BUT THERE ARE NO FUNDS THAT GO THE BIA 
FUNDED SCHOOLS. 

THERE ARE OTHER PROGRAMS WHERE THE DEPARTMENT 
OF EDUCATION APPEARS TO HAVE DECIDED NOT TO GIVE THE 
INDIAN CHILDREN THE MAXIMUM AMOUNT ALLOWED BY 
STATUTE. THERE IS A PERCEPTION THAT THE BIA EDUCATION 
SYSTEM IS UNDER MORE SCRUTINY THEN THE STATE 
EDUCATION SYSTEMS. 

THE DEPARTMENT OF EDUCATION REPORTS A 72% 
INCREASE IN TITLE I FUNDING TO BIA FUNDED SCHOOLS BUT I 
HAVE NOT RECEIVED THE SAME INCREASE AT TIOSPA ZINA. 


WHERE HAS ALL THE MONEY GONE. 
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EVEN THOUGH SPECIAL EDUCATION IS NOT A PART OF 
NCLB I WANT TO MENTION THAT THE SPED REVENUE TO BIA 
FUNDED SCHOOLS WILL BE INCREASED BY 6.4% FROM FY 2001 
THROUGH FY 2005 AND THE INCREASES TO THE STATES FOR THE 
SAME PERIOD AVERAGES NEARLY 75%. 

THE DEPARTMENT OF INTERIOR HAS NEVER REQUESTED 
FULL FUNDING FOR ISEP (funded at 80%), TRANSPORTATION 
(funded at 70%), OPERATIONS AND MAINTENANCE (funded at 68%) 
AND ADMINISTRATIVE COST GRANTS (funded at 78%). BIA 
FUNDED SCHOOLS USE NCLB FUNDS FOR BASIC EDUCATION 
FUNCTIONS. 

5. The accountability measures and sanctions implemented by the 

Department of Education and the Department of Interior will have all 
BIA funded schools in restructuring by the 2013-2014 school year. 
SCHOOLS THAT ARE CURRENTLY USING THE BIA INTERIM 
DEFINITION OF ADEQUATELY YEARLY PROGRESS, SCHOOLS 
THAT CHOOSE TO USE THEIR STATES AYP DEFINITION OR EVEN 
IF SCHOOLS GET AN ALTERNATIVE DEFINITION OF AYP 
APPROVED BY THE SECRETARY OF INTERIOR WILL ALL BE IN 
RESTRUCTING WITHIN THE NEXT 8 YEARS. 

THE CURRENT PROCESS IS A DEFICIT IMPROVEMENT 
MODEL AND NOT A CONTINUOUS IMPROVEMENT MODEL. 

INDIAN CHILDREN AND INDIAN SCHOOLS CAN IMPROVE ON 

ACHIEVEMENT SCORES ANNUALLY AND STILL BE IN SCHOOL 
IMPROVEMENT, CORRECTIVE ACTION OR RESTRUCTURING. 

THE STRATEGY TO CLOSE THE ACHIEVEMENT GAP FOR 


NATIVE CHILDREN 
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Sfemoraadum October 27. 2003 

TO: HotiseBdOp^oo uotl Wofkfo^.CaiBnutieQ 

Auciit)^ Alex ISibck 

FBOAI: fi£Doks« 72^ 

AmdTKaa Law Divinon 

SUBjECT: The Legality of fteOcpaniBem of the Interior’s 2003 ReorsonJzarion with 
Reflect to Indian Eduratlon Peraonsci 


This menio^ndiia icsponds so jfuur inquify as to whcdiu' the Department of djelnwrior 
<DCU) laay have violated 25 U.S.C. £ 2006(bXl ) by placing the authority over procunsment. 
coRUncting, and rinanee penonncl \ritii 14 ^^ to edumibn prostams otusxk cif chc nnAit 
of the Director of the O^ict of tadiao Echicadon PcognUni 

Stackground^ In April, 2003. HvcntoiKhsa^TCceT^ingBpiTCOva} to Tepregrsm foods 
to Ihumce its proposed reoigaaizaum, tXH rrieosed revisions to Ute Depazuaem Manual that 
reofgsnii'xdthe BIA, thcOflice of die Aitsietam Secretary > Indian ^xtirs (O ASIA}, and 
Office of the Special Trustee for Ameiican lodiare {OST). pan of this (cotganization, 
DOI epnsoUdated authority ova voious acttmxusuative petsaanel > including tfmse 
responsible for comnuning. precurement. rinoace > oodcr varioia Deputy Asaisiont 
So^teries,* all gf 'whom ore ouiside of the snfalt of the Direptor of BIA and foe Director of 
OZEF. This oemsoUds^oa \v«s tnoEivaied, aeeocdu^ to DOI. by a desire u> filTow those 
respon^tde for zn^a^og tmst assets :md providing services; taciuding uducaiion sonotxs. 
to concentrate soidy on those res p oosibUiries.^ Sprite hiwquc*iicniai\vhefoerihis ttanafer. 
inasmuch as it rqiiooved DIEP aofoofUy dvdr genaih pecwrii^, violated 22 U.S.C. ( 
2Q06(bXI)v’ which statlss mreicvaoi part: ‘tllbelSl^eetof of the Office toflmfian Education 
Prognnhsf shall direct and sapcfvisetheopeta m fttof'an pen^nel directly and subeMRiixljly 
irtvertved m foe provision of^ucdiion program services by ihe-Bureao, ittcluding School or 


‘ 210 DcportoieDt of the huerier DoparasenT Manuel S. 

* ffyarinslftf**'^t^CeminifU)eonfitdia2iA^ftifntUftitttJSiotesSttB/iie, ScssiOfK 

on Proposed UgofjfCnlzatidtt of Ae Itureou eff^San AffaiTSy S. Hrg. 108-1 15, ? fMsy 21, 2QC^} 
(Statement of AtneRC Maidn. Aciiss Assbuni Soczetaty.Bureint of Indian Affiitrs). 

' See. B.g., Hoartiig before ih^ CpiMoitnetm bulidh .AJJiiirx. Unted Suiter Senate. I08* COoxrej*, 
/"SewfoB, on Proposed Kaorgmijxufooitf die BureaucylttdienAffaiBs.S. fltg. IW-l IS, 35 (May 
21. 2X13} (imputed atateaKni of Senator Dasdile). 


CoogreecfORei riaMsrah aarvieo i^gsbingicn. D.G. SQS40~7WO 
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inscinibcm custodisJ or maltiunance personnel, asd personnel Kisponsible for conttacting, t 

pracmtinent. and fi^ce hmcHons cemnened with school opdradon programs.’' 

Analysis. 'WJumin|eipmdogs(atiTtBs.coaits.j;B|K3aliydaiiotgobc^ruj£hest^cijry 
tanguasB if ttnu lansoage is clear and uiumb)gmw&^ Siihiiarly, v/idJe agisaaiss enjoy wide 
iatitu£& in ianupredng tmcicar statuiory iaagaa^, if ihe rntcu of Coingrw is clear do the 
face ofthesr^ti^..theagciiQr must yield to thai intcrpieiaBon.^ The first tjbrstion, dica. is 
whether $ 20Q^)(I ) 1$ azubiguoiu. Al fwu glance^ the. iangoo^ ^»pear to iHck 

clarhv. in di^ ti commands ^ Dtrecur of to supervise “ p e feah nel Sreaty and 
3nbacmiia!ly invotveiT (bB^dtaas adde^ in (be prevision 'ofHiA fithtcation suviecs. This 
language wcuid hsive pten^ df room for .Intapistacion \'*exc it nor for die clause 
irtnnc^atslj {bllowiagih vdiicb^^qc^cssomeof ihepejsofl&cltitdtOn^resshadiBnhnd: 

'*sdhoo3 or Insthotion cusiocfial ccr maintcnaiTO parsonne], aod p^somel nsq»3i^blc for 
contracting, precurement, thKlfinaecefunetionscotinocred vrhh school operadMi program:;.'* 

This statute is unambiguotts rn its command that the personnel listed ;^0>ro ere to be ondor 
the Directors supervi^on. Even if a cmia to find that this Idn^ge is ambiguous, rhe 
iegidotive hismry sappons the conclusion that Congress meoni for the Dirernor to hzyc 
control overmtoin cducalkm penomie!.*' 'Widt Congtess’ Intent in mind, the next quesdon 
is wbeiberDOI acted canoQiy to thaLinieni whenitreffioveU auihocity cn>erccTtain personnel 
frma dhc OTEI* Director. 


Hr revised DEpaf^neni Manual deic^cBS a> the three Depiny Assi^ant Sccretontu; 
authoriiy ov«r budget and finsntcia^ adhnnistratiun and procuzementand conmu^diig.' powers 
which ate not Ineiuded on dte OffiP Diieaor*» nev list of auitiorities * Audrori^ over 
pFOcuzeBtanpetsoaoef foaeerly resided ro^GlI^sDivlgsdn of Coptnuuins and. Gtaste i 
u^ule finance pcfsonnei weres^onedin the Micy.^dgc^and'Bn&Qce Division ofOIEP. 
Ihder ^ l epi ganU eaiiob. personnel Etomb^tyvisionsarenowanderthesnuhohQraf'tbe 
Office of the ^ief Fuinnciai Officer/ who openues not under the OlEP Dhecior, but rather 
uodcc Che Deputy Assi^imt Seetttary - Management. Wlnle ibe Secretary of the Jmeriorhas 
broad authoh^' to reorgunixe DOI.^^ 25 § 2006 rostncia the Secictacy’s ;^i]i^ to 

delegate ccnaiii auihoriu'es with na^Rci looducadpA jRrsonneL Saetian 2006(9) stales that 
'The Seereiucy sbali vest in the Assiscoot SCcreuiy for In^an Affsuts all fboctkiiu with 
respect to forccuiaden and esiabC^uhcm of po&y and prec^ure, mil Bipervision of 
pro^ams and expeadiuiees ofFedoal funds ftir t^purpese pf Ihdian^dixaiioiv adioaidstcred 
by the Bintuui. The Assuloat Sone^ carry out suA fusions through the IKiectar 
thn OffiGt of Indian Ediicstiaa Pragrants.'' Section 2M^b)(l ) follows by retpaxiDg. as 
tnendon^ sbove. thoi'tTlhe Director of die Office ftifladxablraocaiion Prograsnsj shall 


^ Sec. Csi., Ajneriain Tobacco Fadersati, 456 U.S. 65 ( 1982). 

^ Chrvrwt, U.S.A. v. Mrowirf ftonufces D^/l<»»seCo«>icif.46? U.S- 857, S42-84-3 (1984). 

‘ dee HJl. Sap ^ 95-1137, at il9 U978>. rcprbtud &i t978 U.S-CCA.N. 4971, 5089 (*nR 
Sacretnry udtrccied Ic traosler the tespodsj^iiy for sad auihprity iO^ cduetf ion piograiw wi^in 

disBtcreaiicut}icBurQ>u'’sOfficeaf&^aoE&icati(3i)Vpgrant& This eoasutijire aslaft mptdicy 

and proeedare ^emBdalionl. ntpnitorij^ and ot^usiiah eMind, but sot ultimate resppnsilnlit.y’'). 
31Q Deporttn^Of the IntinorSeiWitsnx M«»t^ S. 

* 23S D q iHUWg ai of the imerior Departtaeat Maaoat U 

* 1 to Depdmheni of OR (atenor Desaitiaem Maaoal S> 

* Scorgaitizsdon Plan No. 3 of 1950, 5 U^C. a^. 1. 
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^rcct (tndsopervise iJicropenxions of all personae! dhrcily and substand^Uy iovolvcdin the 
provision of etbcodon program services by the Bureau, induding school or msticution 
custodia! or mamiertaocc personnel.: and personsei mi^XHSible fotcomraciin^ jjrocurvnau. 
and fiiumct fancHms connected with school cpemoon programs” (emphnsis added), hi 
effect, whaf § 2S^a) dnd 0) do is c oas t r^ ihe Assisnmt SeefetuFy's deUigstion authority 
with rental to soeh persoM^ By idaci^ tiw aeshorky over procuiemem. comractiog. and 
finance in the afommBationed ^Tlce of the Chief Fk^cial O^cer ^ who is not, 1( should 
again be uo^ under Uie $ii()crvi»dn of the OlEPDircclor - it appears drat X>Oi acted ouisde 
of lids Oanpesajpnftl ^runntiht. 

One pessihie ar gu mera in favor of the fed^aaizaiion is that whtm the Apprbpni^ocs 

Subcomnniieereirn^rvnniediTicmeyspeciScallyhrrthcFebtSBajzation.thataciionifiif^iedly 

repealed § ^K}6j^)(l). Howeiw. w^nle U is true duti when two krccoscilably con^edng 
stasuces apply to asination. the TDORtecentocthetivoprm'oUs.'' for that rale to apply there 
mustfim.be iwDpohfUcdBgszo/Bftu. R eprogr aatmiogdoes not involve le^sbdon proper; 
tHKouher very ii^otrasl non-siotmory oocomittce ors^'ornnuhec approve,*' and th^foic 
docs not have the force oi iaw.° {-hro. the House and Senate aabcomminces with fundrag 
authority over the Depa/udeot of (he ^lerior both issaicd fettfixs j^p^vihg-die Secretary’s 
reprognomoiog request,^ but there Was no .^nne csacicd dw reotganiztton that 

could mimp very clear hmgtuige of § 2006^(1}. 

ConOfUdion. Congress made clear in 25 U.S,C. & 1006(b)(1) ns intent that certain 
education peraonnei were ra rem^a under the authon^ of the Director of QIEF. By 
itmovxng from thsDifecCDf audmrhy ov^pfocuternenw cpmraetnts. and Bsance perwRnel. 
DO! appeoxa to have acted io axitrevention of (hat iitieRi and ui violation of the staiom in 
those specific instances. This could be cured, however, if the Director was Tcwiclegaxed 
supervisory authodej'ovcr the aforementioned porsoimcl. 


A- 2^ 


'' 2A Norman J. Sioger. SsiJawland Stautes and Saiutesy Coostroctibrt § 5 1 .02 C^Ed. 2000) (eiti^ 

Wan V. Aluia. 4Sl 0.5. 259 (IWI)). 

Govanofnaif Accotfndog <^ei|i» 2 Apprc^iradoAa laiv Mhitue] (3000) (“r^opwmnai^ 
is usually k noA'Sisraiory jsmdseustd. tOnns drat theten lipgeacicd sUuuary provision ndier 

uwbomisc or piatst^og U, and it bss-cvolr^ hugely la the farm of infcmruil (i-e.. non-sanuioiy) 
^sgre*saeals between various ageockaand (bi^coasresciml oversight ctstammees*). 

Blackha*^ ^fearing imd Plumbiag Ca, v. (JtoMed Susus, 622 F-ld 539. 548 (Gl. C3. 1980). 

” Senators Byrd and Banw. the pikinmn and ranKhig Member, rmpecdvtly, of the Sentite 
Appnjprttdoas Subconaimiiee on iaiedcraod HeJaled Agencies, iisoed a letter to Secxeiaty Norton, 
ds didRip»CTcmBO‘vBS Steen and Dicia of (be Sosem App*‘^pri*dwaSobaHiiorit»c on Interior ^ 

ReUuEsi Agendas. Ser/ietf£i(igheJbreilUC<n*»sio««***^»Mi6'bwx CWscdSeatts^tease, /eSr 
Can^txsi. 7*SesJflo<b on PtofotodReer^aiatadont^ihoBiireauafbidioHAffun, & Hig. TOB^llS. 
78-79 (Msvli. 2003) (pr^ged stt e a wn t - of Rea O. SWfnaoer. Spedai Trustee Sot Amcricaa 
hutiaos. and .Aoitaie Manlcv .Acting Asswwnt Secretary ladikn Affairs). 
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United States Department of the Inteiior cf f?> 



MUrUrUfBUrft 
0£Bbb of Tnbil Eemeas 


BUREAU OP INDZAK AFFAIRS 

\IAclii«gtoa.D.C 30240 


may 14 2004 


Memoraodmn 
To: 


AH Rfgicaia} l^iiectorB 

Acting Bixectco', OfSce of EcoDomic Devdopmeot 
I&ector, 0£5ce of Sdf-Goveiziance 


From: *CTfNO Director, Boxeau of Xndisn 





Suli^ect Final DistribuliOD of Fiscal Year 2004 Contract SuppOTtFssds 

'HieBiireau is stiU attemptuig to aittiouace, in tiie Federal Bggi5ter» the method &r the 
distribution and use of FY 2004 Contract Support Funds (CSF). T^ amunmeejneot givis 
autbori^ for eog teaetoa to receive up to 7S% of Oieir CSF xequirstnoits the £zst 

distribnium of fiiods. Ibe notice will also 'indxcate Out ihe final distribrutionofCSFwtMUd be 
made on or about June 30, 2004. 


This yeartiiere are three inaQO' changes in the £sttibutioa of CSF. The first, for those tribes 
without indict cost rates or absent an mdirect cost rate proposal to the National Bnitiness 
Ceoter, negotiated lump sum amounts cannot egwted IS poeenL This change was first 
announced in the FY 2003 CSF Federal Register publication. The second magor change is made 
^ due to Congressional Statute. The Burean will only pay CSF fiar contracts authorized by PubHc 
Law 9S>ti38, as amended. The paynuealofCSF to support school caotnets authorized by other 
^ legulation, in aceoidance with die Choctaw Deeisian, are no Icmger eligible to receive C^. The 
tijird and final change is the due date for the final CSF xepoit. Becanse the date &r year-eod 
closure has been moved up to tiie begnming of &^;tember. fiic date for submissiaa <»r die final 
rtportlsnowTuna IS,2004. This new date should the Regioos and OfiSce of Self- 
Goveznaace, sujQScaeat time to modiiy all mbs] contracts. 

Attached, is the fonn to he used for reporting the total CSF need. We ask fbat you use tiiit fonn 
without deviation. The Form will be sent to you via email at a later date. 

The pnoDiy for fonding will be, first, to ensure that all coslractcns have at least 7S porceni of 
their CSF needs. The balance will be distributed tm a pan zaza share basis with ell contractors 
receiving the percentage level of fimdin^ which is coniistcnt with Congxessicaxal inienn Iff 

your regicn should have any unobligated FV 2003 CSF, tiiesc amoosts also need to be reported 
and will be wiifidrawQ. to address unmet FY 2003 CSF needs. 
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Tbs Begiona should separate^ identify CSF needs for those Itibes witih Law Eofbaxex&esd 
Programs. BeghuiogiaFlir 2005, I^wEofcecezne&t CSF nuybedistrilmtedtadieOfficeofthe 
nepoty TliTwetfw, I.<wg Rufhrcgmm^ ftw digtrihiition to Ihe law enfittfcemenl: jimgtams. Also, 
because of die xccurzing confiisson regardiag the Tribes paiticzpatmg in die 102-477 grant 

pnjgnm. CSF fimds for Tribes will be distribiited to the Regions. The Regions will be 
required m work dueedy widii die Office of Self-Govonance and Self-DeteonisatiQa, in the 
Office of the Deputy Assistatd Secretary, Policy and EcosozmO Dev^opmeztt, fisr Sail 
distrdiDlian to the Tribes. 

When your CSF repeat is completed, it should immediate^ be seat to the following adihcss: 

Bureau of Indian Aflairs 
Office of Tribal Servioes 
1951 Conshtutioa Ave. N.W. 

MS 320>S1B - A ttention- Mr. I^xry Rainboh 
Washington, D.C. 2Q24S 

Thisrqportis crhicBl for die disiribnlios. of resources and for providing tribes widiatkepute 
time to make adjustmeptt, diould iimds ptovetobe rnsofficient to meet foil need. Your 
immftliatg attention flT*d respoase is appreciated. 

If you have any questions regarding die CSF distribution or die tinal rqimt, direct diem to Mr. 
H^Ritiabolt at (202) 513-7^0. 

Attachment 
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March 10, 2004 


MEMORANDUM 

TO; Honorable Gale Norton, Secretary of the Interior 

FROM: Tribal Co-chairs of the No Child Left Behind Negotiated Rulemaking Committee; 

Greg Anderson, Administrator, Eufauta Dormitory, Creek Nation of Oklahoma 
Lorraine Begay, School Board Member, Chinie Boarding School, Navajo Nation 
Roger Bordeaux, Superintendent, Tiospa Zina Tribal School, Sisseton Wahpeton Oyate 

CC: Catherine Freels, Designated Federal Official, Negotiated Rulemaking Committee 

Theresa Rosier, Federal Co-chair 
Larry Byers, Federal Co-chair 

STATEMENT OF TRIBAL REPRESENTATIVES ON 
SECTION li21(d) OF THE EDUCATION AMENDMENTS OF 1978, 

AS AMENDED BY THE NO CHILD LEFT BEHIND ACT 
REGARDING CLOSURE OF BUREAU OF INDIAN AFFAIRS-FUNDED SCHOOLS 
AND OTHER ACTIONS AFFECTING SUCH SCHOOLS 

Introduction and Purpose 

The purpose of this Memorandum is to analyze the parameters and limitations of the authority 
granted to the Secretary of the Interior by Sec. 1 121(d) of the Education Amendments of 1978, as 
amended by the NCLBA. Subsection (d) is titled "Closure or Consolidation of Schools." No Child Left 
Behind Act of 2001, Pub. L. No. 107-110, 15 Stat. 2014 (codified at 25 U.S.C. §200 1(d)). 

Preparation of this Memorandum was prompted by the failure of the No Child Left Behind Act 
Negotiated Rulemaking Committee (established by the Secretary of the Interior pursuant to law) to reach 
consensus on proposed regulations regarding closure or consolidation of schools which Sec. 1 121(d)(3) 
requires the Secretary to develop. Specifically, the Committee failed to reach consensus on the following 
questicKi; 

May the Secretary unilaterally take any of the actions recited in Sec. 1121(d) — 
closure, consolidation, transfer to another authority, or substantial curtailment of a 
school program — without the approval of the tribal governing body of the affected 
tribe? 

Positions within the Committee . Tribal representatives on the Committee asserted that tribal 
governing body approval is required before any of the recited actions can be taken by the Secretary. 
Federal representatives argued that the Secretary may unilaterally take any of those actions without the 
approval of the tribal governing body if she performs certain notice and reporting responsibilities 
described in Sec. 1 1 2 1(d)(4) and (5), See Finding No. 8 below which refutes this position of the 
Federal representatives. 

Since the Committee could not agree on this fundamental issue, no proposed regulation on the 
issue achieved consensus; thus, the Committee made no recommendation to the Secretary regarding it. 
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Rather, the federal Committee members indicated the Dep^ment of the Interior would proceed to write 
its own regulation on the issue. 

Request of Tribal Committee Members . Because this issi^ is fundamental to the longstanding 
Federal policy of Indian self-determination and involves the Federal Government's trust responsibility for 
the education of Indian children, tribal representatives on the Committee seek the opportunity to make 
their case directly to the Secretary of the Interior and urge that she neither propose nor promulgate any 
regulation that would permit unilateral closure/consolidatimi, etc. action without the approval of the tribal 
governing body. This memorandum is intendai to aid the Secretary in analyzing the provision at issue. 

Our Findings are summarized telow, and are supported by the following attachments; 

Legislative History of the provision and Applicable Principles of Statutory Construction; and the text of 
the provision as enacted in 1984, and revisions made to the provision in 1985, 1988, 1994 and 2002. 

Categories of Schools in the BIA School System . Critical to this analysis is an understanding of the 
terms used to describe the operational categories of the 185 schools and dormitories that comprise the 
Bureau of Indian Affaire school system. Some are operated by Indian tribes or tribal organizations; some 
are operated directly by the BIA. The operative terms and their statutory definitions follow: 

• Bureau school . "Theterm 'Bureau school' means a Bureau-operated elementary or secondary day or 
boarding school or a Bureau-operated dormitory for students attending a school other than a Bureau 
school." 25 U.S.C. §2021(4). In SV02-03, ihe BIA directly operated 65 schools/dorms. 

• Contract or grant school . "The term 'contract or grant school' means an elementary school, secondary 
school, or dormitory that receives financial assistance for its operation under a contract, grant, or 
agreement with the Bureau [of Indian Affairs] under section 102. 102(a) or 208 of the Indian Self- 
Determination and Education Assistance Act, or under the Tribally Controlled Schools Act. " 25 U.S.C. 

§2021(6). The contract and grant schools, sometimes collectively referred to as "tribally-operated schools", 
numbered 120 in SY02-03. 

• Bureau-funded school . "The term 'Bureau-funded school' means — 

(A) a Bureau school; 

(B) a contract or grant school; or 

(C) a school for which assistance is provided under the Tribally Controlled Schools Act of 1988. " 2S 
U.S.C. §2021(3). All 185 schools and dormitories in the BIA system are Bureau-funded schools. 

Summary of Findings 

1 . A careful reading of Sec. 1 1 2 1 (d) reveals th^ the nature and extent of the Secretary’s authority 
under the subsection is different for different operational categories of schools. Some paragraphs refer 
only to " Bureau schools ": other paragraphs apply to " Bureau-funded schools ": and some paragraphs refer 
only to " a schopr *. In the latter case, it is necessary to interpret the operational category to which 
Congress likely refers. 

2. The subject of paragraph (1) Is "Bureau-funded schools"; thus it applies to all schools in the 
BIA system. Paragraph (1)(A) prohibits the closure, consolidation, or transfer to another authority of any 
Bureau-funded school, "except as specifically required by law”. Thus, unless Congress passes a law 
ordering any of the recited actions, all are prohibited. Paragraph (1)(B) prohibits the substantial 
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curtailment of a program of "such a school” (that is, a Bweau-funded school), "except in accordance with 
the requirements of this subsection [(d)]".’ 

3. Paragraph (2) of the subsection sets out two exceptions to the blanket prohibitions of 
paragraph (1). When one of the exceptions occurs, the other provisions of the subsection do not apply. 

The two exceptions are: 

• If a tribal governing body requests the closure, consolidation or substantial curtailment of "a school", 
the Secretary may take die requested acticHi. TTie term "a school" here should be interpreted to mean 
any Bureau-tunded school, as para^ph (2) sets out excq>tions to the prohibitions in paragraph (1). 

Of course, the Secretary is not requir^ to grant the tritol governing body's request; in that case, the 
action would not occur. 

• A temporary closure, consolidtuion or substantial curtailment of a school may occur if facility 
conditions constitute an immediate hazard to health and safety. Sec. 1 125(e) sets out the procedures 
and requirements for taking such temporary actions. JThese procedures are not at issue here.] 

4. The Secretaiy’s obligation to promulgate regtiladons is set out in paragraph (3) of the 
subsection. Those regulations are to establish standards and procedures for the closure, consolidation, 
transfer to another authority or substantial curtailment of Bureau schools, only. It does not direct the 
development of such regulations for taking those actions at contract or grant schools. Thus, to the extent 
the Negotiated Rulemaking Committee recommended and the Secretary promulgates regulations 
establishing standards or procedures for these actions, they would apply only to schools operated directly 
by the BIA. 

5. Notice and reporting requirements are imposed on the Secretary in paragraphs (4) and (5) 
whenever any recited action regarding "a school" is under consideration by the Interior Department or the 
BIA. It is not clear whether Congress intended the term "a school" here to refer to Bureau-funded schools 
[the topic of Paragraph (1)], or to Bureau schools [the topic of the immediately preceding paragraph (3)j. 

It would be reasonable to interpret the term "a school" here as meaning a B ureau-funded school. 
in order that the entities mentioned in paragraphs (4) and (5) learn of the action under consideration and 
have an opportunity for input, Those entities include: the affected tribe; tribal governing body; local 
school board; and appropriate committees of Congress. Publication of a notice in the Federal Register is 
also required, presumably with the objective of informing members of the public — such as parents, 
school staff, and other schools — of the proposed action. 

6. Paragraph (7), the final paragraph of the subsection, allows the Secretary to take any of the 
actions described there "with the approval of the tribal governing body. " To the extent this clear 
language requires any interpretation, it must mean that the Secretary may not take any of the recited 
actions unless the tribal governing body approves. The recited actions are: termination, contracting, 
transfer to another audiority, consolidation, or substantial curtailment of the operations or facilities of — 


‘ We note that in prior version of this law. the phrase "except in accordance with the requirements of this 
subsection" applied to the entire paragraph (i). In the No Child Left Behind Act, however, that phrase was attached 
only to paragraph (1)(B)' Compare Education Amendments of 1984, Pub. L. No. 98-511, 98 Stat. 2366; Indian 
Education Technical Amendments Act of 1985, Pub. L. No. 99-89, 99 Stat. 379; Tribally Controlled Schools Act of 
1988. Pub. L. No. 100-297, 102 Stat. 385; Improving America’s Schools Act of 1994, Pub. L. No. 103-382, 108 Stax. 
3518; No Child Left Behind Act of 2001, Pub. L. No. 107-110. 15 Stat. 2014. 



56 


Jun 07 04 12:33p roger bordeaux {805)898-7086 p.lO 


• a Bureau-funded school that was in operation <m or after January 1, 1999; 

• any program of such school that was in operation on or after January 1, 1999; 

• any school board operated under a TCSA £^nt. 

7. A full reading of subsection (d) gives rise to questions about why Congress enacted the 
subsection in that form and using the language that appears in the No Child Left Behind Act, as some 
language may be seen as superfluous or redundant. Tliese questions may be partially explained in the 
Legislative History portion of this Memorandum (below). Indeed, some wording may be the result of 
inartful legislative drafting. 

Nonetheless, the critical issue on vdiich the tribal and federal members of the Negotiated 
Rulemaking Committee could not reach consensus can — and must — be resolved solely by reference to 
the language that appears in the current law. The conclusion of the current law is that no closure or other 
recited action may be taken with regard to any Bureau-funded school unless one of three events occurs; 

• Congress orders such action in a law (per §1 121{dXI)); 

• The tribal governing body requests such action (per §H2I(d)(2)(A)); or 

• The tribal governing body approves such action (per § 1 12I(dX7)). 

8. Federal representatives on the Negotiated Rulemaking Committee have argued that Congress 
could not have intended that the Secretary go through all the notice and reporting steps of paragraphs (4) 
and (5) if, in the end, a tribal governing body could withhold its approval under paragraph (7) and defeat 
the action. This position is misguided, as it assumes that even after the thorough consideration required 
by (4) and (5), the tribal governing body would, in every case, refuse its approval. If the case for the 
action is persuasive, the tribal governing body may ^prove it. 

Similarly, the Secretary herself, after following the steps in (4) and (5), may decide that die 
proposed action is illsadvised and should be abandoned. In other wor^, the ultimate decisions of the 
tribal governing body and the Secretary should not be assumed. Both entities should have the benefit of 
the thorough consideration of a proposal before making a final decision, just as Congress intended. Tbus, 
it is clear that Congress intended that if the Secretary and the tribal governing body agree, the 
action may be taken. If they do not agree, the action is not to be taken. 

Using the Federal representatives’ approach, one could also ask the corollary question: Why 
would Congress include a tribal governing body approval requirement if it intended that this tribal role 
could be rendered inoperable merely by the Secretary filing a notice and a report? The obvious answer is 
that Congress had no such intent; it did b 2I state any circumstance where the tribal role could be rendered 
inoperable. That requirement is not superfluous and should not be read as such by the Federal 
representatives. 

9. The Federal representatives' position requires one to ignore paragraph (7) in a case where the 
Secretary complies with paragraphs (4) and (5). This reading is supported by no rules of statutory 
construction. In fact it violates several such principles described below under "Applicable Principles of 
Statutory Construction". 
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Conclusion 



cy 


For reasons set out here and in consideration oftfie legislative history of the provision and 
accepted principles of statutory construction (attached), it is clear that the law requires the concurrence of 
the tribal governing body before the Secretary of the Interior may take any action to close, consolidate, 
contract, or transfer to any other authority a Bureau-funded school or dormitory or substantially curtail its 
operations or facilities. Any interpretation to the contrary violates the plain meaning of the law, ignores 
the legislative history of the provision, and transgresses principles of statutory construction, including the 
Indian canon of construction. 

Thus, the Secretary must direct that no regulations implementing Sec. 1 121(d) be promulgated 
that in any way provide that such action may be tdcen without first obtaining the approval of the tribal 
governing body, and, further, that no such actions be administratively undertaken (with or without a 
regulation in place), if the tribal governing body has not granted its approval. 
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' Science Partnerships 




2004 2005 

EsPn-*atg E8ffmat4 

3.573.n6 2.586,107 

741.650 745,575 

3,141.135 3.155,906 

1.04,869 1.643.078 

20.513.767 20ei8.771 

1.493.502 1.501.002 

S86.244 991.196 

741.850 745.575 

741.8SD 745.575 

7.474.S2B 7.512.160 

4.411.931 4.434,054 

741,«D 745.5:^ 

741,350 745.575 

533.333 S.309.SS2 

1.970,774 1.980,670 

302.074 806 101 

861.036 855.460 

2.072,257 2,082.663 

3,400, »6 3,417,935 

741.SS0 745.575 

1.535.510 1.603.522 

1,975,915 1.985936 

3.850888 3870924 

1,162,126 1,167,961 

2165.614 2206933 

2.262.599 2273,960 

741850 746,575 

741.850 7«,S75 

857939 861944 

741.850 749.575 

2.S03946 2516.518 

1.498.223 1.506,746 

10.585.113 10.638.255 

3.672.366 3.^.8C6 

741.650 746.576 

4.191.357 4.212,403 

1,922,061 1.931.712 

1,427252 1,434.419 

4,099.071 4,119.653 

741.850 745,575 

2.030,590 2.040.786 

741.950 745.575 

2.720,550 2,734.211 

13869,938 13.959.582 

765,163 789.005 

741.850 74S.S75 

2.378.130 2.388.061 

2.142.679 2.153.839 

1.005.645 1.010.995 

1.621.003 1.629.143 

741^50 745.575 

741.850 745,575 

741.650 745,575 

741.950 745.575 

6.025,627 6.086.126 

741.650 745,575 

0 0 


149.115.000 269.115.000 
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ie0.3S&S29 175.155, SBO 

30.a83.4Z3 33.946,103 

iS2.382.476 16S.8C3.374 

97,209.622 106.698.741 

1X)72.6Si8» 1.139.168.464 

129.058.439 143412.907 

116476.890 127.742.764 

27.919.643 31.111 514 

14039079 15,642.961 

551419391 811.333.306 

267486.185 298.511.671 

3541Z15S 39.237 732 

47.369.266 52.745.332 

442;911464 434.769,849 

rae, 574,790 247.668,567 

107,669,127 117493,794 

94.250.141 103.089.648 

137.696.944 150.005,632 

163414.659 132.542.747 

48.256451 52.57Z11! 

175.273.494 191.787.676 

250.351.438 272.730,640 

349.104.617 383.668.977 

167,415/417 182.481.071 

105.936.599 117.534.187 

200,334.359 218442.477 

32.186.959 35.522.791 

55.853,607 71.740.337 

57.306.394 63.857,851 

41.853.659 45.SK.OOS 

318.780.009 347.276.120 

60.822404 88.366.494 

089.505.756 729,353.644 

270.089237 296.327.688 

22.670.415 25462.176 

393.414.C03 432.873.868 

130.099.004 143,686.037 

115429.986 126.499.432 

379.055.914 415.366,128 

38,586.846 42.014.361 

1&4.478.3S2 158.446.330 

27,008362 30.093.SZ4 

205.312.182 224.954.322 

834,469.609 929.669.093 

94,101.314 103.577,132 

21.856.609 24.357.561 

244.688.927 267.974.503 

195.714.810 215.388,391 

66.977.974 72965.212 

163.607.739 200.4C«685 

2Z931.&48 25 553.495 

5,935419 6.015.425 

13.190.101 13.337.940 

4.510.173 4.571,122 

93.148.039 103.797,04$ 

&364.33S 8.477.366 

0 0 

61.016,614 62.719.541 

22579 306 22 579306 

10,066. >06.000 1 1.068. 106.000 



14.770.051 9,219 74.414 

3,482,685 11.4% 839% 

17,420,898 11.4% 83.9% 

9.489.119 9.8% 78.3% 

116331,565 10.9% 82.9% 

14.754.41S 11.4% 83.9% 

10,765.974 9.2% 6?,B% 

3,191.671 11.4% 83.9% 

1.604.882 11.4% 83.9% 

60.113915 109% 77.5% 

30,625.696 114% 83.9% 

4,025,577 11.4% 83.9% 

S.35S.C66 11.3% 83.7% 

41,858,485 9.5% 71.3% 

21,093777 9.3% 70.4% 

9.624,667 8 9% 666% 

9,839,707 9.4% 71 3% 

12,308.669 8.9% 69,4% 

18,727.896 11.4% 83.9% 

4.313660 8.9% 68 6% 

15.514. 182 9.4% 72.2% 

22.379,202 S.9% E6.6% 

34,564.160 9,9% 77.0% 

15.065.654 9.0% 66.7% 

11,597.588 10.9% 83.1% 

17,908.118 8.9% 66-6% 

3,333332 10.4% 81 3% 

5,886.730 9.9% 66 8% 

6.5S1.467 114% 83.9% 

3741,347 8.9% 56 6% 

29,496,111 8.9% 66.6% 

7.543,890 9 3% SS.2% 

$3,647,888 6.0% 89.7% 

26.238,451 9 7% 74,$8’> 

2.581.761 11.4% 839% 

39.459,265 10.0% 805% 

12,707.033 9.7% 75.4% 

1t.2S9.444 9.8% 75.0% 

37,312.214 99% 76.5% 

3.447,535 89% 66.8% 

13.967 978 9 0% 71.5% 

3.057,462 114% 83.9% 

19.643140 8,6% 74,7% 

95.399,484 11.4% 83.9% 

9.475.818 10.1% 81.8% 

2.498,953 11.4% 83.9% 

23.307.576 9.5% 74.0% 

19.974.061 10.1% 81.6% 

5987.38 8.9% 66.6% 

16.797.356 9.1% 71 1% 

2.621.649 11.4% 83.9% 

60.706 1.4% 17.3% 

177,839 1,4% 7,7% 

90,949 1.4% 44,6% 

10.649,010 114% 839% 

113,031 1,4% .9,7% 

1.102,927 1 4% 8.4% 

0 0,0% -2.9% 

1,000.000.000 9.9% 74.6% 
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TOM DASCHLE 

SOUTH DAKOTA 

Uniteli States Sitnatt 

©Hitt ol tjt JBtmotraSic leater 
IKasiliragttii, BC 20510-7010 

Statement of Senate Democratic Leader Tom Daschle 
before the 

Senate Committee on Indian Affairs 
on the Indian provisions of the No Child Left Behind Act 
June 16, 2004 

Mr. Chairman, Mr. Vice Chairman, and members of the committee, thank you for holding 
this important hearing. As you know. I’ve felt for a while that it is vital to explore the many 
concerns people have raised about the impact of the No Child Left Behind Act in Indian Coimtiy. 

i am also pleased that Roger Bordeaux of the Tiospa Zina tribal school on the Sisseton- 
Wahpeton reservation in northeastern South Dakota is testifying on behalf of the Association of 
Controlled Tribal Schools, known as ACTS. Roger is one of the founders of the tribal college 
movement, and, as a well-known Indian educator in South Dakota, offers a unique perspective on 
many of the challenges facing Indian youth today. 

There is a line by Sitting Bull that I love. He said, “Let us put our minds together and see 
what life we can make for our children.” By holding this hearing today, you are taking an , 
important step toward making Sitting Bull’s vision a reality. 

If there was ever a time that we needed to put our minds together for the sake of our 
children, now is that time. The No Child Left Behind Act is the most significant overhaul of 
America’s federal education policies in nearly 40 years. The ideas behind the law are good. : i : 
They include the belief that every child in America has the right to go to a good school and be 
taught by a qualified teacher in every classroom. No Child Left Behind says that we should set 
hi^ academic standards for all students, give schools the resources to meet the new standards, 
and hold them accountable for results. 1 don’t know anyone who doesn’t support those ideas. 

The problem, as we all know, is that the law isn’t working as well in reality as it does on 
paper. Concerns about No Child Left Behind aren’t limited to Indian Country, or to South 
Dakota. In all, 23 states have now lodged formal complaints against the new law. Still, the 
problems with No Child Left Behind seem to be especially acute in many schools serving Native 
American students. That includes BlA-funded and -operated schools, as well as public schools 
serving large numbers of Indian children. 

I was recently contacted by John Derby, the Acting Director of the South Dakota Indian 
Education Association, who told me that, as a result of fimding shortfalls in No Child Left 
Behind, his school district is receiving Jess money per pupil at the same time its enrollment is 
increasing. Perhaps most troubling was the fact that the district is being forced to make cuts to 
curriculum, staff training, and student supplies in order to make up for the lack of funding. As he 
succinctly put it, “We are going backwards.” 
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And his isn’t the only voice of concern. Tve heard from several Indian educators lately 
who tell me they are especially troubled by three things. The first is the overly rigid way the No 
Child Left Behind Act is being implemented by the BIA and the federal Department of 
Education. There’s too much emphasis on testing students and labeling schools, and not enough 
^phasis on helping schools correct problems. Second, there’s a great deal of concern about the 
need to preserve the native cultures and language and successful Indian education programs. 
Finally, people are concerned about what is becoming the chronic under-funding of the No Child 
I^ft Behind Act by the federal government. All of these concerns are legitimate, and they need 
to be taken seriously. 

In 2000, when he was running for President, then-Govemor Bush met with tribal leaders 
in New Mexico and promised to invest $1 billion to fix crumbling BIA schools. Since he signed 
No Child Left Behind, President Bush has proposed three federal budgets. All three have 
shortchanged No Child Left Behind. The President’s proposed budget for next year - fiscal year 
2005 - underfunds the new law by $9.4 billion. When you add up all three budgets, the total 
shortfall comes to $26.5 billion. Schools serving Indian children are already shamefully under- 
funded. The last thing children attending Indian schools need is to be denied the opportunities, 
resources, and good teachers the new law promises - and tiien have their schools labeled as 
“failing.” We need to put our minds together and m^e sure that no Indian child is left behind. 

We also need to repair and rebuild the school buildings in Indian Country. The BIA 
estimates the backlog in education facility repair and construction in Indian Country at nearly $ 1 
billion. Yet the President’s proposed budget for next year actually cuts funding for the 
reconstruction of schools ~ for the second year in a row. That’s wrong. 

The federal government gave its word, in treaties and laws, to provide an education for 
every Indian child. Those treaty obligations must be honored. I am going to continue to push the 
Administration and Congress to fully fund No Child Left Behind - and other education programs 
serving Indians. That includes tribal colleges, one of the best education investments this nation . 
makes 

We also need better implementation of No Child Left Behind. I am pleased that this - , 
committee has honored my formal written request of last April for hearings on how No Child 
Left Behind is affecting Indian Country. This is a good start, but T would strongly encourage the 
committee to conduct field hearings throughout Indian Country to so that we can have a thorough 
evaluation and assessment of how the Act is being currently implemented. 

South Dakota is blessed with some of America’s best Indian educators - and friends of 
Indian education. I am pleased that this Committee is holding these hearings, aid hope it will 
continue its efforts in this area by conducting a Senate field hearing in South Dakota. I believe 
your wisdom and experience can help make a better future for Indian children -- not just in South 
Dakota, but throughout our nation. 

: All of us, Indian and non-Indian, have a vested interest in making sure that the potential 
of every Indian child is nurtured by the school he or she attends. I look forward to workmg with 
you to make the federal government a better partner in this effort. And I thank you, again, for 
your commitment toward that end. 
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Chairman Campbell, Vice Chairman Inouye and Members of the Senate Committee on Indian 
Affairs, thank you for this opportunity to submit testimony on behalf of the National Indian 
Education Association (NIEA) with regard to the impact of the No Child Left Behind (NCLB) 
Act on Indian students and educators of Indian students. NIEA actively advocates on behalf of 
our membership and their requests to address concerns and issues relating to the education of 
Native youth throughout the nation. 

Thank you for responding to NIEA's request for an oversight hearing on the NCLB. It is an 
important beginning as we work together to implement the newly signed Executive Order on 
American Indian and Alaska Native Education and address issues related to the NCLB Act. 

"No Child Left Behind" Act 

The primary legislation that authorizes federal spending on education, the Elementary and 
Secondary Education Act (ESEA) was reauthorized in January of 2002, now known as the "No 
Child Left Behind" Act. NCLB requires states to set 12-year goals to ensure that all students 
meet state academic standards and to close achievement gaps between rich and poor, and 
minority and non-minority students. 

The central pillars of NCLB are: (1) increased accountability through testing; (2) more choices 
for parents and students who attend Title I schools that fail to meet State standards; (3) greater 
flexibility for states, school districts, and schools in the administration of NCLB programs; and 
(4) a major emphasis on reading through the Reading First initiative. 

In addition, Title VII of the NCLB specifically addresses programs for American Indian 
students. 

Title VII of the NCLB states: 

It is the policy of the United States to fulfill the Federal Government ’s unique and continuing 
trust relationship with and responsibility to the Indian people for the education of Indian 
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Children. The Federal Government will continue to work with local educational agencies, 

Indian tribes and organizations, postsecondary institutions, and other entities toward the goal of 
ensuring that programs that serve Indian children are of the highest quality and provide for not 
only the basic elementary and secondary educational needs, but also the unique educational and 
culturally related academic needs of these children. (NCLB, Section 7101) 

This provision squarely situates Federal Indian Education policy within the Federal 
Government’s trust responsibility to Indian people. The real question is what can be 
accomplished and will the Federal Government make a commitment sufficiently great as to 
ensure the success of that policy, whose purpose is largely to undo the extraordinary harm that 
the Federal government has done to Indian peoples over the course of many years. 

True success will come only when Indian students are receiving a high quality education that not 
only prepares them for the demands of contemporary society, but also thoroughly grounds them 
in their own history, culture and language. 

Concerns 

Congress coupled the new reforms in ESEA with historic increases in funding and targeting 
schools with high percentages of low-income children. However, the President's FY05 Budget 
trader funds ESEA by $9.4 billion below the authorized level. Our emphasis right now should be 
to follow through on this previous commitment made by the President and Congress, and to meet 
the goals of the NCLB, especially for Indian children. 

A basic tenet of federal Indian policy is that the education of Indians is the responsibility of the 
federal government. The NCLB law directly addresses improving the quality of education for 
Indian students in the BIA school system; however, over 92% of the nation’s Indian children 
attend State run public schools. U.S. Department of Education’s National Center for Education 
Statistics (NCES) most recent data charts (2001) indicate 584,153 Indian children attend the 
nation’s public schools, while only about 49,000 attend BIA schools. 

The 460,285 children served under NCLB Title VII Formula Grants to school districts (OIE data, 
2001), generate minimal funds, at an average of $226 per pupil per year. These meager amounts 
of money cannot come close to guaranteeing equal access to quality educational services for the 
vast majority of Indian students attending State-run public schools across the nation. 

In order to develop a comprehensive approach to improve the educational level of Indian people, 
federal policy must be developed and implemented in collaboration with Tribes and Indian 
educators. State public education systems and local public schools must be made accountable to 
put policies and programs into practice that uphold the rights of American Indian students to reap 
the benefits of education reform as promised in NCLB. 

NIEA has serious concerns about several obstacles this Act presents to Indian communities, 
particularly to those who live in remote, isolated and economically disadvantaged environments. 
Key factors that inhibit the successful implementation of NCLB in Indian communities include: 
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Financial Resources . Schools serving Indian students receive inadequate levels of funding 
through Title VII to allow for the development of culturally oriented academic programs. 
President Bush’s proposed FY 2005 Budget for the Department of Education, while providing 
for an overall increase of 3%, provides no increases for the Title VII programs serving American 
Indian students. 

According to a September 2003 GAO report on BIA schools, the BIA student population “is 
characterized by factors that are generally associated with higher costs in education. Almost all 
students live in poverty, and more than half are limited in English proficiency. A substantial 
number have disabilities.” (GAO Report: GAO-03-955, p. 5). Similar factors would increase 
costs to non-BlA schools with large Indian populations. 

Time Frames for Results . The time frames for results do not adequately account for the 
investment in time and resources required to develop effective culturally based education 
approaches or to develop curricula that reflect the cultural and linguistic heritage of the 
community. In Indian Country, there is no “one size fits all” when it comes to culturally based 
curricula. Each Indian community has to develop its own curriculum because each Indian 
community has its own language, culture and history. Obviously, developing sound curricula is 
going to be a lengthy and costly process. 

Testing Validity and Reliability . School-based testing requirements fail to recognize the 
implication of the high student mobility and drop-out rates that are characteristic of Indian 
communities. Therefore, year-to-year measures and comparisons of the effectiveness of school- 
based improvements are meaningless. Also, tests measuring academic performance and 
achievement are generally culturally inappropriate for Indian students. As a result, cultural and 
Indian language programs are often subsumed as schools shift the curriculum to meet the 
stringent academic standards measured by these tests. 

Definition of “Highly Qualified .” According to NCLB, the definition of a highly qualified 
teacher refers to subject matter competence as defined by certification and college majors. The 
statute does not add to this definition the concept of capacity and knowledge of local traditions, 
beliefs and values in order to be an effective teacher of Indian students or the fact that remote 
and isolated communities have limited access to highly qualified teachers as defined. 

Available Knowledge of “What Works .” Knowledge of “what works” for Indian education 
programs may exist but often are not locally available. High quality information that is both 
available and accessible is needed in order to develop effective strategies to improve school 
programs. 

Available Strategic Partnershit? , Accomplishment of the broad based goals of the statute requires 
strategic partnerships. The availability of these partnerships in small, rural and isolated 
communities is limited and often very difficult to coordinate 

Accountability . Many schools that serve Indian populations simply do not have the resources to 
meet the NCLB standards. Alternatives are not readily available and accountability must be 
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guided by practicality and a real focus on supporting disadvantaged school systems in their 
efforts to improve educational outcomes. 

Other Issues . NCLB also provides confused guidance on adequate yearly progress mandates, 
inadequate assessment examples for limited English proficient students, weakened protections to 
prevent high dropout rates to occur, a lack of focus on parental involvement, a lack of 
recognition of paraprofessional’s qualifications, and a basic denial of civil rights protections for 
children. 

The recent waivers and extensions of time Ifames for results granted by Secretary of Education, 
Rod Paige, are also needed in Indian County, as they relate to teacher qualifications and 
regulations mandating the testing of special education students and those who speak limited 
English, 

Executive Order on American Indian and Alaska Native Education 

On April 30, 2004, President Bush signed the Executive Order on American Indian and Alaska 
Native Education (E.O. 13336) whose purpose is to assist American Indian and Alaska Native 
students to meet the challenging academic standards of the No Child Left Behind Act in a 
manner consistent with tribal traditions, languages and cultures. NIEA worked closely with the 
U.S. Department of Education and The White House in the drafting of the Executive Order. 

NIEA has high expectations that the EO will lead to specific proposals to enhance Indian 
education under the NCLB. It will take extensive consultation with Indian Country and 
sufficient Federal funding to fulfill the promise of this Executive Order and of the NCLB. 
Through this EO, Congress and the Administration have recognized that a culturally based 
education approach is, for Natives, not only an educational strategy for improved achievement 
but also a fundamental "civil right” for Indian people. Indian communities have a fundamental 
right to support and retain their languages and culture. 

The EO firmly establishes several major principals with regard to Indian education, including: 

• recognition of the legal relationship between the United States and American Indian tribes, as 
well as a special relationship with Alaska Native entities; 

• the commitment of the Federal government to work with tribes on a govemment-to- 
govemment basis; 

• evidence of the Administration's support for tribal sovereignty and tribal self-determination; 

• parameters to assist American Indian and Alaska Native students to meet the challenging 
academic standards of the No Child Left Behind Act in a manner consistent with tribal 
traditions, languages and cultures. 

This is an important step towards refining the No Child Left Behind Act so that it works for 
Indian students in a maimer that supports Indian culture. 
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Budget Issues 

FY 2005 Department of Education Budget Request . The FY 2005 Budget Request proposes a 
3% increase for the Department of Education. However, Indian Education program funding 
levels would remain the same as for FY 2004 (and remain down from the FY 2003 level); the 
Education for Native Hawaiians program would remain the same as for FY 2004, as would the 
Alaskan Indian Education Equity Funding. It is difficult to understand why these programs 
were not given an equitable funding increase. 

The FY 2005 Budget Request for Impact Aid, which provides financial support to school 
districts affected by Federal lands, is also proposed to be held flat. Because of the trust status of 
most Indian lands, this program is extremely important for public schools located on or near 
Indian lands. 

Also, the President’s FY 2005 Budget Request includes a $1 billion increase (8 %) for low- 
income school grants which are provided through Title 1 of the NCLB. This increase falls more 
than $7 billion short of the NCLB authorized level. The President’s budget would also provide 
a $1 billion increase (10 %) for special education grants which are authorized through the 
Individuals with Disabilities Education Act which still is less than half the full funding 
authorization level when the IDEA was first adopted in 1975. These inadequate increases also 
eliminates 38 education programs that provide vital services to Indian children, such as dropout 
prevention, gifted and talented education, school counseling, and after-school programs. 

While increases in Title I funding are relatively large overall; if a relatively small portion of that 
increase were placed in the Title VII Indian Education Funding, the impact would be vast. Data 
does not show how Title I increases have benefited Indian students. NIEA recommends that 
some portion of Title I funds be shifted to Title VII Indian Education programs, or that a 
concerted measure be put into place that guarantees Title I funds truly reach Indian students. 

FY 2005 Department of the Interior Budget Request . The overall Interior budget is proposed to 
be cut by 0.5%, which includes $66 million cut for Indian school construction funding. The 
Senate needs to resolve this oversight and restore the education funds proposed to be cut put 
back into the Interior budget. 

Based on the BlA's budget book, education programs are targeted for reductions of nearly $79 
million, which includes: 

• Scholarships reduced by $547,000; 

• Early Childhood Development reduced by $33,000, which includes the highly regarded 
Family and Child Education (FACE) program and a cut to the Therapeutic Residential Model 
(TRM) program to help at-risk Indian students. 

• Student Transportation reduced by $58,000; 

• Administrative Cost Grants/ Administrative Cost Grants Fund reduced by $3.2 million; 

• School Statistics reduced by $2,000, although the No Child Left Behind Act calls for 
maintenance of performance-related data; 


5 



71 


• Tribal Colleges and Universities are proposed to be cut by $5.2 million, with the United 
Tribes Technical College in North Dakota and Ciownpoint institute of Technology in New 
Mexico slated for elimination; and 

• Replacement school construction and for facilities improvement and repair is proposed to be 
reduced by $69 million, or when reduced by related offsets, $65 million,. 

The House Appropriations Committee recently requested funds be restored and includes $645 
million for BIA education, a $4 million increase over current funding levels. The Committee 
also recommended restoration of funding for BIA school constraction, the United Tribes 
Technical College and the Crownpoint Institute. 

Conclusion 

Although our concerns reflect a negative tone, NIEA is encouraged by the atmosphere of the 
Congress to move forward with real efforts to address the needs of our children. The priority for 
them to have a successful future rests on our shoulders and they should not have to sacrifice 
while we deliberate their basic educational needs. 

NIEA respectfully urges this Committee to make Indian education a priority, working to find 
ways to ensure true progress for Indian students. We encourage this committee to hold field 
hearings and listening sessions throughout Indian Country to hear the Indian voice. It is eloquent 
and compelling, and without exception calls for a greater investment in our children. 
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Navajo Nation Testimony 
Regarding the Implementation of the 
No Child Left Behind Act of 2001 

Senate Committee on Indian Affairs 

June 16, 2004 


Chairman Campbell, members of the Committee, on behalf of the Navajo Nation, thank 
you for inviting us to provide testimony before this honorable Committee on the topic of 
the implementation of the No Child Left Behind Act of 200 1 . My name is Leland 
Leonard, newly appointed and recently confirmed Division Director of the Navajo 
Nation’s Division of Dine Education. Navajo Nation President Shirley, Jr., regrets not 
being able to be here to present the Nation’s testimony himself, but extends his 
appreciation for the opportunity. 

The Navajo Nation’s view on the implementation of the No Child Left Behind Act of 
2001 is twofold. First, the Navajo Nation agrees with the intent of the No Child Left 
Behind Act, which is to not only to have our children achieve at their highest capabilities, 
but to also insist that our educators also achieve at their highest capabilities. Second, the 
changes initiated by the No Child Left Behind Act resulted in the Navajo Nation asking 
itself two questions. . . do the changes help the Navajo Nation better educate its children 
and better train its educators, or, do the changes merely disrupt the Navajo Nation’s self 
determined progress in better educating its children and better training its educators? 
Based on the implementation thus far, the Navajo Nation says yes to both questions. The 
changes do help, but they also disrupt. A balance must be reached between both. The 
Navajo Nation encourages flexibility in the implementation of the No Child Left Behind 
Act. The Navajo Nation is in the best situation to embrace the changes that help the 
Navajo Nation better educate its children and better train its educators, while at the same 
time, have the ability to refrain from implementing certain changes that disrupt the 
Navajo Nation’s self determined progress in better educating its children and better 
training its educators. 

The Navajo Nation, along with other Native Nations, only want to be able to provide the 
best education to its children, and to push our children to achieve higher standards. As 
recently recognized by the United States President, in signing an Executive Order on 
Indian Education, the President stated, “we place a high value on education because we 
understand the importance of education to our future and the importance of education to 
Tribal Nations. It's really important we get it right. In the words of the late Sam 
Ahkeah, the former Chairman of the Navajo Nation Council, "We must encourage our 
young people to go into education. We need thousands of young lawyers and doctors and 
dentists and accountants and nurses and secretaries,” is what he said. You can't be one of 
those unless you're educated.. .. His vision was clear. And that's what we're here to talk 
about today, to make sure all our visions are clear, starting at the federal level.” 
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Therefore, the Navajo Nation agrees, especially in regards to implementing the No Child 
Left Behind Act, it must begin at the federal level. fVe must get it right, and our visions 
must be clear. 

The Navajo Nation would like to provide some comment on some specific areas of the 
No Child Left Behind Act, starting with initial testing results. 

Navajo Schools Testing results - as of 2002-2003 School Year 

BIA funded schools about 44% are meeting AYP 

NM Public Schools (with large % of Navajo) - about 55% meeting AYP 

AZ Public Schools (with large % of Navajo) — about 45% meeting AYP 

Over half of the schools are already in school improvement, corrective action, or 
restructuring. This number is expected to increase as the proficiency bar continues to rise 
over the next few years. 

Narrow scope of testing - The No Child Left Behind Act tests only in three subjects; 
Reading, Math, and Science. While these subjects are important, the No Child Left 
Behind Act excludes tests given to students who may be excelling in other areas, such as 
music, art, or Navajo language. And as the Committee here is well aware of, not only the 
Navajo Nation, but all of Native Country prioritize retention of their Native languages. 
But, as you know, no credit is received for such achievement under the No Child Left 
Behind Act. The No Child Left Behind Act tempts schools to focus on the areas where 
the statute requires testing and causes de-emphasizing or eliminating programs that many 
students are involved with, and excelling. 

The Focus on Testing - The continued focus, if not heightened focus on test results has 
had predictable results. In many cases, teachers are increasing homework, expanding 
drill time, or what some may say, “teaching to the test.” This merely encourages 
implementing methods that weren’t working before. The Navajo Nation is aware that its 
children are very diverse. Some excel in math and science, while others excel in the arts 
and physical sciences. The Navajo Nation merely requests the flexibility to foster the 
excellence in those children according to their talents and skills. Thus far, the Navajo 
Nation has seen very little flexability in the No Child Left Behind Act. 

Scientifically based curriculum - There is not a lot of data concerning “what works” 
with Navajo children. That which does exist suggests that the most successful curricula 
are those that are oriented in the Navajo culture. Many schools will disregard this 
information or not have access to it, and simply pick programs that have found their way 
onto an approved list at the state or national level. Schools that have a large Native 
American population must have the flexible opportunity to develop and implement 
culturally based curriculum, and there also needs to be specific research funded to 
evaluate its effectiveness. On Navajo, we have the beginnings of such research under the 
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Navajo Nation s Rural Systemic Initiative program, but the funding for that program is 
being cut. 

The large gap in proficiency - The goal of full proficiency within a 12 year period is far 
more realistic in schools where students are already testing at a high level of proficiency 
than in those where proficiency levels are very low. Implementally, the No Child Left 
Behind Act would still label certain schools as needing improvement, while such schools 
may be achieving high standards and performing an extraordinary job. If we may 
provide an analogy, it would go something like this. . .the No Child Left Behind Act is a 
track and field event, with several events, but the primary focus is on only three races, 
and in theses races the fastest runners are given a huge head start, but the slowest runners 
are required to catch up by the end of the race given the same distance, and the slow 
runners have completed the race. Even with the best intentions of the No Child Left 
Behind Act, it is very likely, and the danger is, that the students who could not compete 
with the faster runners, although still finishing the race, will be labeled as “failing.” The 
No Child Left Behind Act might require “gains ” in student achievement with recognition 
that every student is an individual, with his own talents and interests, but testing should 
be used to identify a student 's aptitude and provide guidance for the future direction of 
his\her education. Schools need to provide more options, as the needs of the Navajo 
Nation, and the surrounding society expand. 

The Isolation Factor - Further, there is an isolation factor that is not addressed in the No 
Child Left Behind Act. Essential “assistance” provided under the Act is simply not 
available, or is greatly reduced in isolated areas. There are few tutors available, not a 
very large pool of professional educators, no involved business community, little expert 
technical assistance available on an economical basis. Such factors make it imperative 
that the Act receive full funding, and provide a mechanism for isolated areas, as much of 
the Navajo Nation is, to access the essential “assistance. ” 

School Board and Parent Training - The Navajo Nation will have an election in 
November that includes school boards of Bureau funded schools. We are expecting a 
large turnover in school board membership - probably about 80%. These new members 
will take office during a period when the knowledge required of school board members is 
at an all time high, but there is no provision in the law for funding training expenses. The 
Committee should revisit the school board and parent training situation, especially for 
BIA operated schools, where there are no Administrative Costs Grants to pay for training 
expenses. 

Navajo Nation Department of Education - Although not directly related to 
implementation of the Act, the No Child Left Behind Act has enhanced the Navajo 
Nation in its process of assuming authority and responsibility over the educational 
programs on Navajo, beginning with the Bureau of Indian Affair’s schools. The Nation 
is pursuing contracts with the Bureau’s Office of Indian Education Programs, which will 
include functions and dollars for providing technical assistance and training to school 
personnel, school boards and parents; and redesigning the program to include regulatory 
functions, such as establishing standards, accrediting schools, data collection and 
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analysis, and licensing teachers. The Navajo Nation plans to take full advantage of this 
opportunity in order to make a positive difference in the educational programs on Navajo. 
The Navajo Nation is aware that this is a large undertaking and there is the need for 
additional resources to plan and jump-start our educational system. The Congress 
previously funded another tribe on a one-time basis and we understand that program 
proved to be quite successful. We recommend this Committee consider and discuss this 
option with the Navajo Nation, and the Navajo Nation looks toward this Committee for 
assistance in requesting specific funding for the tribal education department line item in 
the BIA budget. 

Mr. Chairman, Members of the Committee, again, on behalf of President Joe Shirley, Jr., 
and the Navajo Nation, thank you for this opportunity for the Navajo Nation to express its 
concerns and provide a few recommendations. It is an exciting time for education and we 
are doing our best to ensure that the changes that occur will be positive ones. The Navajo 
Nation is available to answer any questions, now or at any later date, you may have 
regarding the implementation of the No Child Left Behind Act, or Navajo Education in 
general. 

For additional information on any of the above, please contact Mr. Leland Leonard, 
Executive Director, Division of Dine’ Education. (928) 871-7475. 
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Prepared Statement of Phillip Martin, Tribal Chief Mississippi Band of 

Choctaw Indians 

Mr. Chairman and Vice Chairman, I appreciate the opportunity to address your 
committee this morning concerning the No Child Left Behind Act of 2001. 

My name is Phillip Martin, tribal chief of the Mississippi Band of Choctaw Indi- 
ans. Accompan 3 dng me today, is Terry Ben, director of Choctaw Tribal Schools. 

The Mississippi Band of Choctaw Indians operates the largest consolidated tribal 
school system in the Nation. This school system consists of eight schools, including 
a boarding high school, located in six different tribal communities spread over three 
counties and contains about 1,800 students. 

Being part of one of the two school systems (BIA and DOD) over which the Fed- 
eral Government exercises direct responsibility, the Mississippi Band of Choctaw In- 
dians welcomes any Federal initiative that is designed to improve the performance 
of our schools and contribute to the academic success of our children. The intellec- 
tual stimulation and preparation of our children is essential if they are to be suc- 
cessful in a competitive 21st Century workforce. 

I was pleased to attend the signing of the President’s executive order on Indian 
education on April 30 of this year. The President recognized the unique legal and 
moral relationship that exists between the United States and Indian tribes as pro- 
vided in the Constitution of the United States, treaties, and Federal statutes. We 
welcome the commitment of this Administration to continue working with tribal 
governments on a government-to-government basis, its support of tribal sovereignty 
and self determination, and its promise to assist our students in meeting the No 
Child Left Behind Act standards in a manner that is consistent with tribal tradi- 
tions, languages, and cultures. 

The primary goal of the No Child Left Behind Act was to create a standard meas- 
ure of accountability for public schools in each State with the State’s share of Fed- 
eral funding tied to the performance of its schools, generally measured by a state 
testing plan. 

In Indian country, it was assumed that the BIA was to act as the State and de- 
velop the accountability and testing plan. The agency failed to do so claiming a lack 
of funding to carryout such an activity. Neither states nor tribes are able to use 
such an excuse. We would actually lose current Federal funding if we failed to im- 
plement the act. 

As a result, it was determined that tribal schools should adopt the State plan of 
the state in which the tribe is located with the ability to apply for certain waivers 
when necessary. This application of the act is in fact acceptable to the Mississippi 
Choctaw and is workable due to the fact that we have strived for at least parity 
with local public schools and we believe that we have largely succeeded. 

As a result, we fully support the goals of the No Child Left Behind Act. However, 
the act has not solved any of our educational problems and it has certainly not dealt 
with funding issues. The act will allow us to measure our children’s educational per- 
formance against other children in our state but it provides no funding to support 
improved performance. In fact, it threatens a portion of our funding if we fail to 
“measure up” to the state standard at the same time the existing level of Federal 
funding is inadequate to allow us to so measure up. 

Fortunately, the Mississippi Band of Choctaw Indians has for more than a decade 
been able to heavily supplement our schools’ finances. For fiscal year 2006, the tribe 
will provide almost $4.6 million of our schools total $30 million budget. And, over 
a period of time, we have invested some $36 million in construction and develop- 
ment of our educational infrastructure. We believe that we would have no hope of 
meeting the state standard if we relied solely on BIA funding. As such, the No Child 
Left Behind Act serves to further point out the inadequate funding levels for BIA 
education. 

There have been a number of studies conducted over the years of BIA schools. 
One thing that we have definitely learned is that education in BIA and tribal 
schools is expensive. The per capita cost of educating a student in our schools (BIA 
and tribal) is considerably higher than most other publicly funded schools. But the 
high cost of educating our children does not negate the Federal responsibility to do 
so nor should it reduce the financial commitment required to do so properly. 

There are reasons that education on Indian reservations is so expensive. In the 
case of the Mississippi Choctaw, for example, we had no schools at all until the 
1920’s and we did not have a high school until 1963. We have a bilingual popu- 
lation, historically high rates of poverty and low levels of educational attainment 
among our population. Hunger and a lack of health care was the norm on our res- 
ervation well into the 1970’s and the high incidence of congenital diseases, such as 
diabetes, continues to plague all age levels of our community. When it comes to edu- 
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cation, we started far behind the populations that we are now being compared to 
both on a performance basis and in terms of funding. 

Additionally, the size of our school system and the fact that it is spread over three 
counties affects our costs. The need for prekindergarten and after-school programs 
to accommodate parents working at a distance from their communities and schools 
are also important factors to note. 

Even so, our children are beginning to measure up. We have advanced rapidly not 
because of Federal initiative but because our tribal government has taken up the 
slack, not just with the provision of tribal funds as previously noted, but also 
through direct tribal administration of our schools. 

We are concerned that No Child Left Behind may be used to compare our children 
to other populations without accounting for these factors. The disproportionate 
socio-economic handicaps that tribal children and tribal school systems have had to 
face must be a part of the equation when examining performance and funding. 

We need the increased financial support promised by this reauthorization of the 
Elementary and Secondary Education Act. We also share the concern of the tribal 
representatives of the negotiated rulemaking team that the ISEP funding for our 
schools is totally inadequate and not based on the level of need rulemaking team 
was tasked to develop a formula to equitably distribute inadequate funds. BIA fund- 
ed schools do not have adequate financial support for academic instruction, trans- 
portation, or dormitories. As mentioned in a September 2003 GAO report, BIA fund- 
ed schools must routinely supplement transportation funds from the academic pro- 
grams. In addition, we need Federal funding for pre-kindergarten in all elementary 
schools. 

We ask that this committee direct the BIA to follow the recommendations of the 
September 2003 GAO report by working with the National Center for Education 
Statistics to develop a user friendly data collection instrument to collect instruc- 
tional, transportation, and residential cost data. Once developed the Mississippi 
Band of Choctaw Indians would be willing to have our schools field test this instru- 
ment. If we found it to be a good product, we would urge all tribally operated 
schools to participate in the data gathering effort. This would provide valuable infor- 
mation to assess the adequacy of future BIA school funding. 

Congress wisely enacted the Native American Language Act. However the act 
does not include any funding. Since the act does not authorize funding, the rule- 
making committee has recommended that the funds available for bilingual edu- 
cation be used for language restoration as well as for limited English proficient stu- 
dents. We support this change, but would prefer the committee revise the Native 
American Languages act to authorize funding. If our languages are lost, so are our 
cultures and traditions. However, our students must also master the English lan- 
guage. We believe that our students can master both languages at a high level if 
they are provided appropriate resources. 

The rulemaking committee proposes that we use the State of Mississippi account- 
ability plan. We believe that Choctaw Students can and will perform well under this 
plan. 

We have actively recruited highly qualified educators. We have also implemented 
staff development opportunities and incentives for our educators to improve their 
skills. We are accomplishing this at a significant financial cost to the tribe, but we 
must insure success for our students. We need appropriate and promised funding 
to continue our improvements. 

We understand that the negotiated rulemaking team has been unable to reach 
consensus on a regulation regarding Secretarial authority to close or curtail pro- 
grams at a BIA-funded school. Of course such action should only be made with trib- 
al approval, otherwise such a move would contradict the law and be in direct con- 
flict with tribal sovereignty and Indian self-determination rights. The President’s 
Executive order signed on April 30 makes this clear and we trust that the Secretary 
will not allow such a potential conflict to exist in regulation. 

In closing, I again state that we support the goals of the No Child Left Behind 
Act and that its implementation is not unduly burdensome for our tribe. However, 
it does not deal with funding inadequacies nor does it address the broader socio- 
economic issues that we as a tribe must address. Job development and improved 
economic attainment are the keys to raising our socio-economic success. We can not 
adequately deal with those issues when our tribal resources have to be spent on 
education, health care, law enforcement, all programs for which the BIA is respon- 
sible. 

Thank you. 
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My name is Carmen Cornelius Taylor. I am an enrolled member of the 
Confederated Salish and Kootenai Tribes of the Flathead Nation in Montana. 
I have served as the Executive Director of the National Indian School Board 
Association, Inc. (NISBA) for over 20 years. 

NISBA represents over half of the 185 Bureau-funded schools. We also 
have a few members and associate members from public schools with Indian 
students. I am honored to be included on this panel today to address issues 
regarding the No Child Left Behind Act and implementation concerns. 

First, I will state that NISBA has always supported the idea of “No Child 
Left Behind”. We have done this since 1987 by encduraging schools to use 
the Effective Schools research as the basis for school reform. The first 
belief of Effective Schools is that “All Children Can Learn - Whatever It 
Takes”. 

Effective Schools is also a continuous improvement model and uses data- 
driven decision-making. Like NCLB, Effective Schools promotes the 
disaggregation of data for certain groups of students. One of the positive 
things that NCLB has done is to really focus attention on student 
achievement; and because of the disaggregation of test scores for various 
groups of students, including American Indians/Native Americans, states for 
the first time are focusing some extra attention on the learning of Indian 
students. For example, some states are holding focus groups, holding 
summits and creating advisory groups as ways to address achievernent levels 
of Indian students. 

NCLB assumes that every community, every school, and every child are the 
same. It is a “one size fits all” model that has no regard for socioeconomic 
differences, for differences in learning styles, or inequality of resoiuces. It is 
a “top down” attempt at school reform that makes a mockery of such 
concepts as “state rights” and “local control”. This is true at the state level 
as well as at the “51®* state” level - the Bureau of Indian Affairs. NCLB is 
punitive rather than supportive. 

Before schools go into “school improvement” or “corrective action”, there 
should be technical assistance provided to the school. For schools fimded by 
the BIA, there has been little or no technical assistance provided. Only 
recently, BIA/OIEP, distributed money to schools and Education Line 
Officers for professional development and other purposes. This is June. 
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School is out in most locations. This is money that should have been 
distributed early in the school year so that schools could get the best use out 
of it. Grant and contract schools are able to carry this money over into the 
next school year. BIA-operated schools must have it obligated by 
September 30* and many are worried that they will not be able to make it 
because of the cumbersome procedures and delays in being able to issue 
contracts to service providers. I have been told by some administrators that 
it can take as long as six months to go through the contracting process. 

In a report “From the Capital to the Classroom - Year 2 of NCLB” from the 
Center on Education Policy, it is also noted that 38 out of 48 states 
responding to a question about capacity reported that they do not have 
sufficient staff to cany out the duties required under the Act, yet local school 
districts said that state education agencies were the resource they relied on 
the most to help them implement the Act. In this same report, 24 of 40 
states reported that fiscal problems were adversely affecting their ability to 
carry out the law. Half of the responding states said that local school 
districts are currently being hampered in attaining the goals of the Act 
because of fiscal problems, attributed mostly to state budget deficits. All of 
this certainly has a direct impact on the public schools serving Indian 
students. 

Of concern to most Indian schools - often because of their small size and/or 
isolation - is the provision about “highly qualified” teachers. In many rural 
schools, however, one teacher may well teach three or four subjects. No 
matter what the size of the schools, we all want teachers to be as qualified as 
possible. But it’s unreasonable to expect a teacher in a small school, who 
may well be making $25,000 or less a year, to have separate degrees in all 
the different subject areas. That demand, combined with the shortage of 
teachers nationwide, would make it nearly imposrible to attract teachers who 
meet the federal requirements. Although the Department of Education has 
provided a one year extension from the deadline to school districts with 
fewer than 600 students, this won’t solve the problem for most rural schools. 
In Montana, for example, 391 of the state’s 450 districts have fewer than 600 
students. With a couple of exceptions, this includes all schools located on 
Indian reservations. 

The provision about School Choice is not really feasible for rural schools - 
nor is the provision about Supplemental Services. If a school is failing, there 
are sometimes no alternatives offered within hundreds of miles. And 
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Supplemental Service providers are often non-existent or are very expensive 
because they have to travel great distances to get to these rural, isolated 
schools. 

There is too little focus on social causes of poor performance. Children 
cannot learn when they are hungry or tired. They cannot learn when they are 
affected by alcohol and drugs - either directly or indirectly. Indian students 
have a long history of struggling on standardized tests. That weakness can 
be traced partly to their lack of knowledge of English. Non-Indian students 
typically enter kindergarten with a working knowledge of 20,000 words in 
English. For Indian students, their vocabulary at that age usually hovers 
around 3,000 words. These are not excuses. These ^-e facts of life for 
children who live on Indian reservations. We are not starting out on a level 
playing field. Do we believe “All Children Can Learn”? Yes, we do. Do 
we have high expectations and hopes and dreams for our children? Yes, we 
do. Can we best address student success for these children the same way as 
mainstream America? I think not. 

Let me give you an example from Browning Public Schools located on the 
Blackfeet Reservation in Montana. An eighth grade counselor at Browning 
Middle School has been working with the students, practicing during the 
winter for the state tests. She couldn’t help but notice that nearly all her 
students missed the vocabulary question about the word “awning”. “Of 
course they missed it”, she said. “This is Browning. Nobody has an 
awning. The wind blows 70 miles per hour here!” The Superintendent in 
Browning notes that the things that work, in terms of strategies to improve 
mainstream education, don’t always translate well in an Indian school. “In 
recent years” she said, “the biggest improvements have come from school 
district efforts to move away from standardized education, not toward it”. 
This includes the incorporated of language, culture and history. 

While this example contains some humor - it is all so real. There are many 
words contained in standardized tests that disadvantaged children would not 
recognize. We know from the research conducted by the Center for 
Research in Education, Diversity and Excellence (CREDE) at the University 
of California, Santa Cruz, that children learn best “in context” - that when 
they can make connections to their world, the learning “will stick”. 

NISBA has recently completed a 3-year school reform capacity building 
grant. We worked with 16 schools over that period of time. The schools 
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involved in the project have shown significant increases in reading 
achievement, ^^en the variables were isolated, it showed that the cultural 
curriculum was the only reliable predictor positively associated with 
achievement gains at the elementary level. At the middle and high schools, 
tribal values was the best single predictor of achievement gains. 

In the feedback that I have gotten from administrators from within the 
BIA/OIEP system, there is much concern about the focus on bureaucracy 
and very little focus on teaching and learning and what’s best for students. 
There is strong indication that they are working in a threatening environment 
which, in turn, has created even more stressful working environments. They 
report that there are unreasonable timelines for data/report requests and there 
are dictatorial attitudes. Further, they report that there is lack of technical 
assistance, too many mandatory meetings, poor dissemination of 
information, funds not available on time, and inconsistent implementation of 
policies. 

There are other issues which have been brought to my attention. Security 
backgroimd checks for personnel are a major concern of the schools. In one 
instance, an administrator reported that it took 75 days to get clearance. In 
another instance, another administrator hired 10 people on November 4* of 
2003, five ended up taking other positions while waiting for clearance and 
two others finally got clearance 3 weeks before school was out. There are 
also concerned about the cost of these security clearances. 

There is concern that the Reorganization of the Bureau has caused some of 
the delays of administrative support services because Education no longer 
has control over personnel, finance, and other administrative support 
services. This is a direct violation of the law. With the passage of Public 
Law 95-561 and subsequent amendments, we have worked hard to vest all 
education fianctions through the Assistant Secretary for Indian Affairs to the 
Director of the Office of Indian Education Programs. And yet that was all 
stripped away with the BIA Reorganization proposal. 

These administrative issues might not be directly related to NCLB. 

However, they have a direct impact on its implementation - or the 
implementation of any school reform efforts. 

There was a wonderful opportunity presented to us under the BIA provisions 
of NCLB. There was authorization and an appropriation for the Bureau to 
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develop their own Criterion Referenced Test. A Request for Proposal was 
put out, bids received, and a contract awarded. However, a decision was 
made to pull the contract and not proceed. One of the very early policies 
under Public Law 95-561 was that the Bureau would develop its own test. 
Here was the opportunity - another one lost! 

The authors of this Act want everybody to be the same. But the fact is, 
we’re not all the same. Much of Indian Country sees NCLB as another 
“major assimilation policy”. Indian Education must be in the possession of 
Native peoples - Tribal governments and Tribal education systems. It’s the 
only way to perpetuate who we are: Tribal citizens and Tribal communities. 

Thank you for this opportunity to share these thoughts with you today about 
the implementation of NCLB in Indian schools and communities. 
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Prepared Statement of Victoria Vasques, Deputy Under Secretary, Office of 
Indian Education, Department of Education 

Mr. Chairman and members of the committee: 

On behalf of Secretary Paige, thank you for this opportunity to testify on the im- 
plementation of the No Child Left Behind Act [NCLB] for American Indian and 
Alaska Native children. My name is Victoria Vasques, and I am the Deputy Under 
Secretary and Director of the Office of Indian Education [OIE]. I am here with my 
colleague, Darla Marburger, the Deputy Assistant Secretary for Policy in the Office 
of Elementary and Secondary Education. 

It was, in large part, our Nation’s long and unfortunate history of too often ignor- 
ing the educational needs of some children that led President Bush to propose his 
No Child Left Behind reforms. Ignoring these students is no longer an option for 
States, school districts, and schools, because under NCLB, they are responsible for 
ensuring that Indian and Alaska Native children meet the same challenging aca- 
demic standards that other children are expected to meet. 

We also know, however, that there are implementation challenges and that a one- 
size-fits-all approach will not work. There are challenges in areas such as providing 
school choice for children who live in remote and rural areas, assisting schools in 
meeting requirements that they employ highly qualified teachers, and determining 
how native language immersion programs for students in grades K-3 affect assess- 
ment requirements that begin in the third grade. However, we are committed to 
working in consultation with all local. State, and tribal governments to provide flexi- 
bility where possible while ensuring that this and future generations of Indian stu- 
dents are not left behind. Working with each of you on this committee, the Depart- 
ment wants to build upon the special relationship between the Eederal Government 
and American Indians and our shared commitment to educational excellence and op- 
portunity. 

The President recognized the unique cultural and educational needs of these chil- 
dren in his April 30 Executive order on American Indian and Alaska Native Edu- 
cation. In particular, the Executive order emphasizes the importance of helping 
American Indian and Alaska Native students meet the challenging academic stand- 
ards of the NCLB Act “in a manner that is consistent with tribal traditions, lan- 
guages, and cultures.” We believe, in fact, that the No Child Left Behind Act, which 
combines greater accountability for results with flexibility for local school districts 
and more choices for parents, provides an excellent framework for meeting the goals 
of the Executive order for the nearly 600,000 American Indian and Alaska Native 
students in our public schools. 

Another important event occurring on April 30th was the swearing in of the Na- 
tional Advisory Council on Indian Education. Council members were appointed by 
the President and will advise Secretary Paige on the funding and administration of 
all Departmental programs that benefit Indian children or adults. 

According to the most recent data from the National Assessment of Educational 
Progress [NAEP], only 16 percent of American Indian and Alaska Native fourth- 
graders score at or above the proficient level in reading, compared to 41 percent of 
white students and 31 percent of all students. By the time Indian students reach 
eighth grade, only 15 percent are proficient in math and only 17 percent are pro- 
ficient in reading. After falling so far behind in the early years, it is not surprising 
that Indian students scored 100 points below white students and 60 points below 
the general population on the 2001 SAT. 

Under NCLI3, States must ensure that all students, including American Indians 
and Alaska Natives, are proficient in reading and mathematics-as measured against 
State standards-by the 2013-14 school year. We know this won’t happen overnight, 
so-the law requires each State as well as the Bureau of Indian Affairs [BIA] to de- 
velop accountability plans for reaching this goal. The plans are based on academic 
standards for these core subjects, as well as annual assessments based on those 
standards for all students in grades three through eight and once again in high 
school. They also include annual objectives for improving student performance on 
those assessments-part of the concept known as adequate yearly progress [AYP]. 

A key advance in the new law is the incorporation of subgroup accountability into 
AYP standards. This means that the performance of schools and school districts is 
based not just on overall student achievement-which can mask significant gaps be- 
tween groups of students-but also on the progress of major racial and ethnic sub- 
groups. The result is a system that will hold the BIA, States, school districts, and 
schools specifically accountable for improving the academic achievement of Amer- 
ican Indian and Alaska Native students. 

All 50 States, Puerto Rico, and the District of Columbia have developed, and are 
currently implementing, NCLB accountability plans, which — include both a system 
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of rewards for schools that perform well and a system of interventions for schools 
and districts that are not meeting their goals. These accountability plans are critical 
to improving the education of American Indian and Alaska Native students because 
more than 90 percent of these students are enrolled in public schools operated by 
public school districts, which are held accountable by the States in which they are 
located. We are confident that the new subgroup accountability requirements, cou- 
pled with significant increases in funding for programs under the NCLB Act, will 
help close the achievement gaps. We have no doubt that American Indian and Alas- 
ka Native students will benefit considerably from the $3.6 billion, or 41 percent, in- 
crease in title I Grants to Local Educational Agencies funding since the passage of 
the NCLB Act in 2001. In addition, the National Activities program carried out by 
my office supports much-needed research and data- collection on the performance 
of Indian students and will promote ongoing program improvement for Indian edu- 
cation programs. 

Although most American Indian and Alaska Native students are served by public 
schools, I know this committee has a special interest in the BIA-funded schools that 
serve about 48,000, or some 9 percent, of American Indian students. Under the 
NCLB Act, total Department funding for schools operated or funded by the BIA has 
grown to nearly $131 million, an increase of more than $60 million or 85 percent 
since fiscal year 2001. In addition, the law requires that the Departments of Edu- 
cation and the Interior enter into an agreement regarding the distribution and use 
of program funds under the Act. This agreement must be in place before the Depart- 
ment of Education can transfer funds to Interior. To this point, we have entered into 
interim annual agreements with the Department of the Interior to transfer these 
funds. We are working with Interior to come up with a long-term agreement that 
will ensure the timely and effective dispersal of NCLB funding to the BIA schools 
during the remaining years of the current authorization. 

Finally, we note that, over the past 2 years, the BIA has worked diligently to es- 
tablish the regulations required for implementing various provisions of NCLB, in- 
cluding accountability measures. 

In addition to the title I program, the Department of Education provides other sig- 
nificant assistance to States and school districts that support improved achievement 
for American Indian and Alaska Native students. For example, last year, Secretary 
Paige announced a 6-year, $30.4 million Reading First grant to the BIA. This major 
initiative seeks to improve reading achievement using scientifically proven instruc- 
tional methods for Indian children in kindergarten through third grade. 

Putting a highly qualified teacher in every classroom is also a critical concern for 
Indian students. Assistance is provided through such programs as Improving Teach- 
er Quality State Grants, which is funded at $2.9 billion and includes a set-aside of 
$14.6 million for BIA schools in fiscal year 2004. The Department’s OIE will award 
approximately $10 million to support the training of high-quality Indian education 
personnel through the Teacher Corps and Administrator Corps programs. These 
funds will be used to support the American Indian Teacher Corps, which trains In- 
dian individuals at the bachelor’s degree level or higher to meet full State teacher 
certification or licensure requirements. These funds will also be used to support the 
American Indian Administrator Corps to train Indian individuals at the master’s de- 
gree level to become new school administrators with full State certification. To- 
gether, these programs have trained more than 1,000 teachers and administrators 
to date. 

Our OIE awards about $96 million annually to help approximately 1,200 rural 
and urban school districts and BIA-funded schools meet the educational and cul- 
turally related academic needs of their American Indian and Alaska Native stu- 
dents. OIE also awards about $10 million for projects that help Indian preschool 
children learn to read and Indian high school students make the transition from sec- 
ondary to postsecondary education. 

The No Child Left Behind Act demands accountability for improving the achieve- 
ment of all children, including all American Indian and Alaska Native students. 

We recognize that the NCLB Act set high standards, and that finding the right 
mix of accountability and flexibility can be a challenge. However, I am sure that 
the members of this committee would agree that few have more to gain from a con- 
certed, good-faith effort than our American Indian and Alaska Native students as 
we continue to implement NCLB for their benefit and for the benefit of all our stu- 
dents. 

In closing, I ask you the same question the President asked when he signed the 
Executive order on American Indian and Alaska Native education, “How can we 
work together to raise the standards and expect the best?” 

We will be happy to answer any questions you may have. 
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Dear Senator Campbell: 

Please accept this letter for the record of the above-captioned hearing. 

The Association on American Indian Affairs is an 82 year old hidian 
advocacy organization located in South Dakota and Maryland and governed by an 
all-Native American Board of Directors. Our current projects focus to a 
considerable extent in the areas of cultural preservation, youA, health and federal 
recognition of unrecognized Indian tribes. 

One of our programs is a Dakotah language preservation progrmi in 
Sisseton, South Dakota called “Wakanyeja Kin Unspe” (Teach the Child). AAIA 
is working closely with the Sisseton Wahpeton Oj^te and Sisseton Wahpeton 
Community College to develop a pre-school immersion program or “Language 
Nest”. It is designed to begin the process of creating a true language immersion 
program at Sisseton. 


In planning the future expansion of this program into the elementary 
school grade levels, we have identified a significant obstacle created by the No 
Child Left Behind Act - namely, the teacher certification requirement. As the 
National Indian Education Association pointed out in its testimony, the concept of 
a “highly qualified teacher” does not lake into consideration “knowledge of local 
traditions, beliefs and values.” In no circumstance is this failure more serious 
than in the context of the teaching of Native languages. 
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In Sisseton, only elders speak the Dakotah language fluently. Their 
involvement in the instructional {H-ocess is critical to the success of the language 
program, p^icularly if the immersion model is to be utilized. As this Committee 
heard from representatives of the Pieg^ Institute on the Blackfeet Reservation 
and Aha Punana Leo from Hawmi, among others, during its June 2003 hearing on 
amendments to the Native Am^can Languages Act, the education-based 
programs that have proven to be most successfiil in aeating fluent Native 
language speakers have been, immersion programs. What is sigpifi^nt about 
these programs from the standpoint of the goals of the No Child Left Behind Act 
is that students who have taken part in these programs have not only become 
fluent in their Native languages, but are bilingual and competent in English as 
well. Indeed, in general, the academic performance of students in these schools 
exceeded that of students attending regular public schools in the same 
communities. 

Thus, wc would urge this Committee to advocate for changes to the No 
Child Left Behind Act that would recognize that fluent tribal elders are not only a 
desirable resource, but are necessary if tribes are to rejuvenate their languages and 
cffe:lively educate their children. The concept of providing children with “highly 
qualified” teachers - a goal with which no one disagrees - shoidd be modified to 
reflect the cultural and educational realities in tribal communities. In particular, 
fluent tribal eldss should be able to be involved in an. instmctional role in tribal 
language puogranK without regard to their educational achievement and without 
need for certification. 

Thank you for considering this testimony. 


Sincerely, 


Jack F. Trope 
Executive Director 
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